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VOTING  RIGHTS 


THURSDAY,  OCTOBER  14,  1993 

House  of  Representatives, 
Subcommittee  on  Civil  and  Constitutional  Rights, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:09  a.m.,  in  room 
2226,  Raybum  House  Office  Building,  Hon.  Don  Edwards  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Don  Edwards,  Jerrold  Nadler,  Henry  J. 
Hyde,  Howard  Coble,  and  Charles  T.  Canady. 

Also  present:  Representative  Melvin  L.  Watt. 

Staff  present:  Catherine  LeRoy,  counsel;  Melody  Barnes,  assist- 
ant counsel;  and  Kathryn  Hazeem,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  EDWARDS 

Mr.  Edwards.  The  subcommittee  will  come  to  order. 

I  believe  I  am  one  of  the  few  Members  left  who  was  here  when 
we  passed  the  greatest  civil  rights  law  in  our  history.  I  think  the 
Voting  Rights  Act  of  1965  compares  favorably  with  the  omnibus  bill 
of  1964.  And  it  completely  turned  around  our  country  in  terms  of 
voting  rights  for  African-Americans.  It  has  been  remarkably  suc- 
cessful and  there  has  been  no  dissension  throughout  the  land  on 
how  very  successful  it  was. 

In  1982,  was  it  Mr.  Hyde,  that  we  amended  it  and  made  it 
stronger.  Mr.  Hyde  and  I  traveled  throughout  the  country  and  held 
hearings  in  all  different  parts  of  the  country,  and  we  found  serious 
deficiencies  at  that  time  in  the  Voting  Rights  Act  as  it  was  being 
administered,  and  we  came  back  and  passed  amendments  in  1982 
that  brought  the  Voting  Rights  Act  back  to  full  strength.  And  it  has 
been  something  in  American  history  that  has  made  us  very  proud 
throughout  the  world. 

The  problem  this  morning  is  that — and  we  are  going  to  start  a 
series  of  hearings — in  June  of  this  year  there  was  what  some  of  us 
consider  a  rather  bizarre  decision  by  the  U.S.  Supreme  Court.  Cer- 
tainly it  was  an  unfriendly  decision  to  voting  rights.  And  the  name 
of  the  case  was  Shaw  v.  Reno.  And  it  has  become  the  topic  of  great 
discussion  in  the  country,  and  we  have  to  look  at  it  and  see  the  im- 
plications and  what  is  down  the  way. 

Beginning  today,  this  subcommittee  is  going  to  conduct  a  series 
of  hearings  to  discuss  the  Voting  Rights  Act  and  the  issues  that 
have  been  brought  up  by  the  Supreme  Court  in  the  Shaw  case. 

These  hearings  are  going  to  give  us  the  opportunity  to  talk  with 
activists,  attorneys,  scholars,  and  others.  And  we  are  honored  to 
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have  several  distinguished  witnesses  here  this  morning.  And  we 
hope  that  the  testimony  will  give  us  greater  insight  into  this  very 
important  issue. 

Mr.  Hyde. 

Mr.  Hyde.  Thank  you,  Mr.  Chairman. 

In  this  hearing,  we  will  briefly  explore  the  issue  of  race  and  the 
distribution  of  electoral  power. 

From  the  Declaration  of  Independence  to  the  fourteenth  amend- 
ment to  the  1964  Civil  Rights  Act,  our  founding  documents  and  our 
laws  have  consistently  recognized  the  principle  of  individual  equal- 
ity. For  years,  this  Nation  has  taken  steps  towards  racial  equality 
based  upon  the  fundamental  premise  that  the  law  should  treat  all 
individuals  equally,  that  men  and  women  should  be  judged  by  the 
content  of  their  character,  in  the  words  of  Martin  Luther  King,  Jr., 
rather  than  the  color  of  their  skin.  Equal  protection  of  the  law. 

We  recognize  that  ours  is  not  yet  a  color-blind  society.  Some  of 
our  witnesses  today,  however,  seem  to  question  whether  a  color 
blind  society  is  achievable  or  even  desirable.  I  only  know  that 
Americans  of  all  races  reject  the  idea  of  racial  preferences,  and 
most  Americans  are,  at  best,  uncomfortable  about  drawing  gerry- 
mandered political  districts  based  on  the  race  of  the  inhabitants. 
Such  districts  create  the  implicit  assumption  that  perhaps  we  are 
not  equal  after  all,  if  people  of  one  race  can  only  be  represented  by 
someone  of  the  same  race. 

And  one  might  say  of  the  same  gender.  The  Voting  Rights  Act 
started  out  as  an  effort,  an  incredibly  successful  effort,  to  tear 
down  artificial  barriers  to  voter  participation  of  southern  blacks.  It 
has  since  been  transformed  into  an  effort  to  maximize  the  strength 
of  minority  votes.  And  there  are  some,  such  as  law  professor  Lani 
Guinier,  who  argue  that  the  Voting  Rights  Act  requires  more  than 
proportionate  representation. 

Properly  interpreted,  she  argues  that  the  Voting  Rights  Act  re- 
quires that  minorities  obtain  a  proportionate  share  of  legislative 
successes.  I  believe  that  view  was  repudiated  and  shown  to  be  out 
of  the  mainstream  when  President  Clinton  withdrew  her  nomina- 
tion to  head  the  Civil  Rights  Division  of  the  Department  of  Justice. 

Access  to  the  ballot,  without  respect  to  race,  is  not  a  complex 
public  policy  question,  (jerrymandering  to  maximize  minority  office 
holding  is.  We  need  to  be  careful  that  the  cure  doesn't  turn  out  to 
be  more  fatal  to  the  patient  than  the  disease. 

I  want  to  thank  the  chairman  for  holding  a  hearing  on  this  very 
important  issue,  and  I  look  forward  to  the  testimony  of  the  wit- 
nesses. 

[The  opening  statement  of  Mr.  Hyde  follows:] 
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OF 
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drawing  gerrymandered  political  districts  based  on  the  race  of 
the  inhabitants.  Such  districts  create  the  implicit  assumption 
that  perhaps  we  are  not  equal  after  all,  if  people  of  one  race 
can  only  be  represented  by  someone  of  the  same  race. 

The  Voting  Rights  Act  started  out  as  an  effort  --  a 
incredibly  successful  effort  --  to  tear  down  artificial  barriers 
to  voter  participation  of  Southern  blacks.   It  has  since  been 
transformed  into  an  effort  to  "maximize"  the  strength  of  minority 
votes.   And  there  are  some,  such  as  law  professor  Lani  Guinier, 
who  argue  that  the  Voting  Rights  Act  requires  more  than 
proportionate  representation.  Properly  interpreted,  she  argues, 
the  Voting  Rights  Act  requires  that  minorities  obtain  a 
proportionate  share  of  legislative  successes.   I  believe  that 
view  was  repudiated  and  shown  to  be  out  of  the  mainstream  when 
President  Clinton  withdrew  the  nominiation  of  Ms.  Guinier  to  head 
the  Civil  Rights  Division  of  the  Department  of  Justice. 

Access  to  the  ballot  without  respect  to  race  is  not  a 
complex  public  policy  question:  gerrymandering  to  maximize 
minority  officeholding  is.  We  need  to  be  careful  that  the  cure 
does  not  turn  out  to  be  more  fatal  to  the  patient  than  the 


disease  —  that  packing  minorities  into  racially  gerrymandered 
districts  does  not  make  government  less  responsive  to  their 
needs. 


I  want  to  thank  the  Chairman  for  holding  a  hearing  on  this 
very  important  issue  and  look  forward  to  hearing  the  testimony  of 
the  witnesses. 
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Mr.  Edwards.  Thank  you  very  much,  Mr.  Hyde.  In  a  future 
hearing,  in  the  near  future,  we  intend  to  have  Professor  Guinier 
here  to  explain  her  point  of  view,  which  is  very  interesting  and 
challenging. 

Mr.  Coble. 

Mr.  Coble.  No  opening  statement. 

Mr.  Edwards.  Mr.  Canady. 

Mr.  Canady.  No  opening  statement. 

Mr.  Edwards.  I  believe  all  of  the  members  of  the  panel  should 
come  up  and  sit  down  at  the  witness  table.  We  welcome  all  of  you. 
I  am  going  to  ask  Mr.  Hyde  to  introduce  our  first  witness,  Profes- 
sor Norrell. 

Mr.  Hyde.  Thank  you,  Mr.  Chairman. 

Our  first  witness,  Robert  J.  Norrell,  is  the  director  for  the  Center 
of  Southern  History  and  Culture  and  an  associate  professor  of  his- 
tory at  the  University  of  Alabama  in  Tuscaloosa. 

His  work  focuses  on  the  history  of  the  South  and  of  American 
race  relations.  Mr.  Norrell's  first  book,  which  discussed  the  civil 
rights  movement  in  Tuskegee,  won  the  1986  Robert  F.  Kennedy 
Book  Award.  His  lectures  on  democracy  and  race  in  20th  century 
America  are  the  basis  of  a  forthcoming  book  from  Oxford  Univer- 
sity Press. 

Our  second  witness 

Mr.  Edwards.  Why  don't  we  introduce  them  as  they  speak. 

You  are  all  asked  to  keep  your  statements  relatively  short  be- 
cause we  are  always  short  of  time  around  here.  But  without  objec- 
tion, all  of  your  statements,  both  your  statements,  will  be  made  a 
part  of  the  permanent  record. 

And,  Professor  Norrell,  you  may  proceed. 

STATEMENT  OF  ROBERT  J.  NORRELL,  DIRECTOR,  CENTER 
FOR  SOUTHERN  HISTORY  AND  CULTURE,  AND  ASSOCIATE 
PROFESSOR  OF  HISTORY,  UNIVERSITY  OF  ALABAMA,  TUSCA- 
LOOSA, AL 

Mr.  Norrell.  Thank  you,  Mr.  Chairman.  I  would  like  to  focus 
my  remarks  on  the  significance  of  electoral  forms  and  governing 
processes  to  politics  in  this  country, 

Mr.  Edwards.  I  believe  the  mike  should  be  a  little  closer  to  you. 
Thank  you.  Bring  it  right  up  close. 

Mr.  Norrell.  Thank  you. 

My  written  testimony  goes  on  into  some  explanation  how,  after 
generations  of  having  the  vote  denied  to  African-Americans,  the 
Voting  Rights  Act  of  1965  finally  opened  access  to  the  ballot  and 
led  to  the  enfranchisement  of  blacks  and  other  minorities  near  the 
level  of  other  Americans.  And  the  recently  enacted  National  Voter 
Registration  Act  should  enhance,  further,  the  goal  of  opening  ac- 
cess to  the  franchise  among  Americans. 

The  full  enjoyment  of  democratic  rights,  however,  have  always 
depended  on  more  than  access  to  the  ballot.  Like  men  through  the 
ages  have  contemplated  the  nature  of  government  power,  the 
southerners,  Thomas  Jefferson,  James  Madison,  and  James  C.  Cal- 
houn, understood  that  electoral  forms  and  governing  processes  af- 
fected the  influence  of  the  ballot,  the  forms,  and  processes  often 


making  the  vote  much  more  or  much  less  potent  in  achieving  de- 
sired ends. 

The  separation  of  power  and  responsibility  of  the  U.S.  Congress 
is  perhaps  Mr.  Madison's  and  other  Founders'  clearest  acknowledg- 
ment of  the  importance  of  governmental  forms  and  processes  of  the 
creation  of  just  and  lasting  democracy. 

Mr.  Calhoun's  penetrating  arguments  for  the  minority  rights  of 
southerners,  many  made  within  this  great  institution,  also  testified 
to  the  importance  of  the  forms  and  processes  of  government  for  en- 
suring the  consent  of  the  governed. 

As  inheritors  of  the  political  wisdom  of  Jefferson,  Madison,  and 
Calhoun,  white  southerners  in  the  post-Civil  War  South  knew  well 
the  relationship  between  the  right  to  vote  and  the  exercise  of  real 
political  power.  But  in  the  aftermath  of  war  and  in  the  midst  of 
several  million  freed  African- Americans,  these  white  southerners 
created  antidemocratic  electoral  forms  and  processes  to  cancel  out 
the  Democratic  rights  of  the  freed  people. 

Allow  me  to  offer  a  few  examples  of  antidemocratic  devices  from 
my  own  State,  Alabama,  to  suggest  the  pattern  that  held  through- 
out the  South. 

In  Mobile,  municipal  elections  were  changed  from  single  member 
districts  to  at-large  arrangements  after  white-supremacist  Demo- 
crats regained  power  from  black-supported  Republicans. 

In  Montgomery,  the  city  changed  its  size  to  remove  black  voters 
from  the  city  in  order  to  remove  black  voters  from  this  municipal 
decisionmaking  processes. 

Judges,  commissioners,  and  voter  registrars  in  some  counties 
were  changed  from  elective  positions  to  appointed  positions  by  the 
governor  in  order  to  remove  those  offices  from  the  control  of  black 
majority  electorates.  Some  counties  set  bonds  for  ofBce  holders 
higher  than  African-Americans  could  provide,  and  thus  they  were 
not  allowed  to  occupy  offices  to  which  they  had  been  duly  elected. 

Congressional  districts  were  gerrymandered  to  consecrate  black 
voters  in  a  single  district  in  order  to  minimize  black  representation 
in  Congress.  And  during  the  mid  and  late  1870's  and  after  the  di- 
rect primary  was  instituted  in  Alabama  expressly  to  regain  white 
political  supremacy,  the  direct  primary  helped  democratic  can- 
didates earn  legitimacy  as  the  choice  of  the  majority  of  whites. 
None  of  these  forms  were  inherently  racist.  Often  they  were  meant 
to  subvert  the  will  of  a  black  majority.  But  at  others  they  meant 
to  enhance  the  authority  of  a  white  majority.  But  in  every  case, 
they  were  put  to  a  white  supremacist  purpose. 

In  the  1940's  in  Alabama  and  throughout  the  South,  whites  took 
renewed  interest  in  applying  antidemocratic  forms  and  procedures. 
African-Americans  having  been  largely  disfranchised  in  the  South, 
it  became  apparent  in  the  1940's  that  African-Americans  were 
mounting  a  challenge  to  disfranchisement.  Inspired  by  the  intense 
national  discussion  of  democratic  values  as  the  United  States  chal- 
lenged fascism  and  racism  in  Asia  and  Europe  in  World  War  II, 
southern  blacks  began  to  protest  against  the  denial  of  their  right 
to  vote  by  filing  suits  against  disfranchisement.  In  1944  blacks  in 
Texas  succeeded  in  getting  the  U.S.  Supreme  Court  in  the  case  of 
Smith  V.  Allwright  to  declare  the  white  primary  as  method  of 
disfranchisement. 
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In  response  to  this  challenge,  rising  challenge  of  African-Ameri- 
cans in  the  1940's  and  1950's,  southern  whites  began  to  adjust 
their  electoral  forms  in  order  to  minimize  black  voters  influence. 
The  main  thrust  of  this  was  to  create  electoral  forms  that  gave 
maximum  influence  to  majorities. 

The  clear  and  correct  assumption  on  the  part  of  white  south- 
erners in  the  1940's  and  1950's  was  that  white  majorities  would  be 
able  to  ensure  white  control  over  elective  office.  Whites  in  black 
belt  areas  in  the  1940's  and  1950's  were  genuinely  fearful  of  living 
under  black  rule. 

As  you  noted,  I  wrote  a  book  about  one  such  place,  Tuskegee,  AL, 
which  sits  in  a  county  which  has  historically  been  more  than  80 
percent  black.  And  in  1957  the  city  officials  attempted  a  drastic 
change  to  protect  themselves  from  a  black  majority.  They  gerry- 
mandered the  town's  boundaries  to  remove  all  but  12  of  its  400 
black  voters. 

In  the  case  of  Gomillion  v.  Lightfoot  in  1960,  black  citizens  of 
Tuskegee  argued  that  the  gerrymander  had  the  effect  of 
disfranchising  them.  Mr.  Justice  Frankfurter  wrote  that  the  ines- 
capable human  affect  of  this  essay  in  geometry  and  geography  was 
to  deny  colored  citizens  and  only  colored  citizens  from  their  voting 
rights,  allowing  the  gerrymander  to  stand,  Frankfurter  wrote, 
"would  sanction  the  achievement  by  a  State  of  any  impairment  of 
voting  rights  whatsoever  so  long  as  it  was  cloaked  in  the  garb  of 
realignment  of  political  subdivisions." 

With  the  Gomillion  decision,  the  Federal  judiciary  entered  what 
Justice  Frankfurter  had  earlier  called  the  political  thicket  of  elec- 
toral forms  and  processes  in  order  to  guarantee  the  democratic 
rights  of  black  Americans. 

The  passage  of  the  Voting  Rights  Act  of  1965  signaled,  again,  to 
some  southern  whites  that  it  was  time  to  rearrange  electoral  forms 
and  process  in  order  to  minimize  or  dilute  the  impact  of  millions 
of  new  black  votes.  And  what  sometimes  appeared  to  be  a  rerun 
of  post-reconstruction  Southern  history.  State  legislatures  in  the 
South  instituted  electoral  devices  that  enhanced  the  influence  of 
white  majorities:  at-large  elections,  numbered-post  provisions,  and 
multimember  districts.  Once  again,  offices  were  changed  from  elect- 
ed to  appointed  positions. 

But  history  didn't  repeat  itself.  Using  the  powers  of  the  Voting 
Rights  Act  to  ensure  that  black  votes  were  meaningful,  black  voters 
appealed  these  decisions  to  the  Federal  judiciary,  and  the  courts 
have  acted  generally  to  assure  that  the  black  votes  have  the  same 
impact  that  the  white's  did. 

The  U.S.  Justice  Department  used  its  authority  to  assess  the  im- 
pact of  electoral  changes  prior  to  their  implementation  in  Southern 
States,  a  power  that  has  not  only  overturned  some  actions,  but  it 
has  also  forestalled  the  creation  of  forms  and  procedures  that  di- 
lute black  political  strength. 

In  recent  months,  the  stream  of  progress  that  began  to  flow  in 
1965  toward  a  just  democracy  for  African-Americans  and  other  mi- 
norities seems  to  have  been  diverted.  In  the  case  of  Presley  v. 
Etowah  County  Commission,  the  U.S.  Supreme  Court  allowed  a 
change  in  the  governing  processes  of  a  county  commission  in  Ala- 
bama that  effectively  stripped  a  black  commissioner  of  his  main  au- 


thority.  The  Court  chose  to  make  a  distinction  between  voting  and 
governance  which  the  court  ruled  was  beyond  the  reach  of  the  Vot- 
ing Rights  Act  unless  intentional  discrimination  was  proved. 

The  history  of  my  State  and  region  teaches  clearly  that  electoral 
forms  and  governing  processes  must  be  held  strictly  accountable  to 
standards  of  racial  equality  as  we  hold  voting  registration  if  we  in- 
tend to  create  a  just  democracy.  The  Presley  decision  makes  it 
harder  to  achieve  that  end. 

So  too,  I  think  to  some  of  the  positions  taken  during  the  national 
discussion  of  voting  rights  that  accompanied  the  nomination  of  Pro- 
fessor Guinier  to  head  the  Justice  Department's  Civil  Rights  Divi- 
sion. Professor  Guinier's  advocacy  of  electoral  forms  that  promoted 
minority  representation  and  empowerment,  limited  voting  and  cu- 
mulative voting,  super  majorities,  were  portrayed  as  radical  and 
even  un-American.  The  treatment  of  Guinier's  views  was 
ahistorical.  The  highest  political  value  in  this  republic,  as  conceived 
by  James  Madison  and  the  Founders  and  explained  most  clearly  in 
the  Federalist  Papers,  was  not  ruled  by  the  majority  but  consent 
of  the  governed. 

To  be  sure,  consent  often  was  given  by  a  majority  vote;  but  the 
Founders  also  sought  to  earn  the  consent  of  minorities  by  creating 
a  form  of  minority  government  that  assigned  some  power  to  a  mi- 
nority interest.  The  opponents  of  Guinier  exalted  majority  rule  at 
the  expense  of  the  more  fundamental  principle  of  the  consent  of  the 
governed. 

In  the  recent  decision  of  Shaw  v.  Reno  the  court  objected  to  con- 
gressional redistricting  plan  in  North  Carolina  on  the  basis  of  its 
apparently  exclusively  racial  person.  The  court  naturally  looked  to 
the  decision  in  Gomillion  v.  Lightfoot  for  compelling  precedent 
against  political  gerrymanders  based  on  race. 

The  context  of  the  Gomillion  decision  was  different  from  Shaw 
V.  Reno.  First,  the  Tuskegee  gerrymander  disfranchised  blacks;  no 
whites  are  disfranchised  by  the  North  Carolina  gerrymander. 

Second,  the  Tuskegee  gerrymander  was  conceived  in  secret  by 
whites  and  executed  without  any  black  consent.  North  Carolinians, 
white  and  black,  generally  know  the  purpose  of  the  new  districting 
arrangement  and  have  consented  through  their  legislative  delibera- 
tions. 

Third,  the  Tuskegee  gerrjrmander  was  created  in  a  climate  of  bit- 
ter white  supremacist  feeling.  The  North  Carolina  plan  emerged 
from  the  context  of  the  need  for  black  empowerment  and  a  just 
American  democracy. 

The  court  warns  that  North  Carolina's  redistricting  plan  threat- 
ened to  divert  Americans  from  the  goal  of  a  color  blind  democracy. 
The  history  of  this  Nation  suggests  to  me  that  the  idea  of  a  color 
blind  democracy,  however  noble,  is  at  present  an  unattainable 
ideal.  Democracy  cannot  be  color  blind  because  the  people  are  not 
color  blind.  We  remain  a  society  in  which  blacks  and  whites  are 
deeply  alienated.  The  very  high  levels  of  racially  polarized  voting 
in  Southern  States  today  testify  to  the  continued  race  conscious- 
ness of  the  people  of  my  region.  The  centuries  of  white  supremacy 
still  weigh  too  heavy  on  us  to  expect  our  people,  black  or  white,  to 
be  blind  to  color. 


10 

Let's  embrace  ideals  that  are  more  realistic.  The  recent  history 
of  the  South  shows  that  what  can  be  attained  is  the  empowerment 
of  African-Americans  and  other  minorities.  Minority  office  holding 
vests  people  who  were  disfranchised  for  generations  with  the  sense 
that  American  democracy  has  a  place  for  them.  It  elicits  from  Afri- 
can-Americans a  consent  to  being  governed  that  otherwise  has  not 
been  achieved. 

Indeed,  minority  office  holding  has  gained  legitimacy  among 
whites  who  a  generation  ago  may  have  feared  it.  The  history  of  the 
South  reveals  that  blacks  and  most  whites  understand  the  need  to 
have  racial  representatives  in  politics  because  we  in  the  South  un- 
derstand the  legitimacy  of  a  racial  point  of  view.  Because  Ameri- 
cans from  other  regions  are  more  likely  to  reject  racial  thinking 
ideologically,  they  are  also  more  likely  to  denounce  the  need  to 
have  representatives  who  identified  by  race.  Southerners,  both 
black  and  white,  are  steeped  in  generations  of  racial  alienation  and 
are  more  likely  to  understand  the  effiicacy  of  black  people  rep- 
resenting black  people. 

In  conclusion,  let  me  say  that  the  Shaw  and  the  Presley  decisions 
threaten  to  reverse  the  course  of  progress  toward  empowerment  of 
historically  disfranchised  Americans  that  began  with  the  Voting 
Rights  Act  of  1965  and  continued  through  a  quarter  century  of  im- 
plementation of  that  act  and  its  renewals. 

I  believe  that  this  divergence  of  late  is  based  in  part  on  the  mis- 
understanding of  the  history  of  disfranchisement  in  the  United 
States  and  on  a  misreading  of  what  are  the  most  fundamental  po- 
litical values  of  our  Nation. 

I  encourage  the  Congress  to  think  through  our  history  as  a  peo- 
ple who  have  believed  in  political  freedom  but  denied  it  to  many 
among  us  and  to  take  the  next  steps  necessary  for  ensuring  a  just 
democracy  for  all  Americans. 

Mr.  Chairman,  if  I  might,  I  would  like  to  add  just  at  the  end  that 
we  are  honored  today  to  have  the  plaintiff  in  Gomillion  v.  Light- 
foot,  Dr.  Charles  Gomillion,  who  lives  in  Washington,  now  in  his 
94th  year. 

Dr.  Gomillion,  would  you  stand? 

Mr.  Edwards.  We  welcome  him,  too.  Thank  you  for  coming. 

[The  prepared  statement  of  Mr.  Norrell  follows:] 
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before  the  Hou-^e  Judldary  Committee's 
Subcommittee  on  Qvll  and  Consiiiuilonal  Rights 

Robert  J.  Norrell 

Director,  Center  for  Southern  History  and  Culture  and 
Associate  Professor  of  History,  University  of  Alabama 

October  14, 1993 


My  name  is  Robert  J.  Norrell,  and  I  ai3\  a  historian  at  the  University  of 
Alabama  in  Tuscaloosa.  I  am  a  native  of  Alabama,  and  except  for  my  time  in 
college  and  graduate  school  in  Virginia  and  two  years  visiting  in  England.  I  have 
always  lived  in  Alabama.  I  have  devoted  most  of  my  professional  life-about  15 
years-to  studying  the  history  of  the  South  and  of  bladc-whjte  relations  in  the  United 
States. 

I  have  been  asked  to  testify  about  the  history  of  voting  rights  problems  in  our 
country,  with  special  emphasis  on  the  nature  of  those  problems  in  recent  decades. 
Allow  me  to  talk  first  about  access  to  the  ballot  and  then  about  electoral  forms  and 
governing  processes. 

The  Right  to  Vote,  Lest  and  Retrieved 
In  the  years  just  after  the  Civil  War,  the  Fourteenth  and  Fifteenth 
Amendments  opened  the  ballot  box  to  recently-  freed  African-Americans.  For  a 
few  years  blacks  in  the  South,  under  the  protection  of  the  United  States  govermnent. 
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enjoyed  the  rights  nnd  privileges  of  democracy  in  approximately  the  same  ways  that 
whites  did. 

But  after  the  U.S.  govertimcot  withdrew  its  protection  from  blacks  in  the 
South  in  the  1870s,  whites  moved  to  Umit  and  finally  to  abolish  the  democratic  rights 
of  African-Americans.  Starting  in  the  1870s  and  continuing  through  the  first 
decade  of  this  cenluiy,  southern  whites  deployed  a  variety  of  tactics-violence, 
ballot-box  fraud,  poll  taxes,  "good  character"  requirements,  literacy  tests,  and  the 
white  primarv-to  disfranchise  blacks.  The  vast  majority  of  southern  blacks  were 
denied  the  right  to  vote  durmg  the  two-thirds  of  this  century. 

Tlie  VoUng  Rights  Act  of  1965  finally  opened  access  to  the  ballot  and  led  to 
the  enfranchisement  of  blacks  and  other  minorities  near  the  level  of  other 
Americans.  The  recently-enacted  National  Voter  Registration  Act  should  advance 
even  further  the  goal  of  open  access  to  the  franchise  among  Americans. 

The  Significance  of  Electoral  Forms  artd  Processes 
Full  enjoyment  of  democratic  rights  have,  however,  always  depended  on 
more  than  access  to  the  ballot.  Like  men  through  the  ages  who  had  contemplated 
the  nature  of  government  power,  tlie  southerners  Thomas  Jefferson.  James 
Madison,  and  John  C.  Calhoun  understood  that  electoral  forms  and  governing 
processes  affected  the  influence  of  the  ballot-the  forms  and  processes  often  making 
the  vote  much  more  or  much  less  potent  in  achieving  desired  ends.  The  separation 
of  power  and  responsibility  in  the  United  States  Congress  is  perhaps  Mr.  Madison's 
and  the  other  Founders'  clearest  acknowledgment  of  the  importance  of 
governmental  forms  and  processes  to  the  creation  of  a  just  and  lasting  democracy. 
Mr.  Calhoun*s  penetrating  arguments  for  the  minority  rights  of  southerners-many 
made  within  this  great  institution-also  testified  to  the  importance  of  the  forms  and 
processes  of  government  for  ensuring  the  consent  of  the  governed. 
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As  Inheritors  of  the  political  wisdom  of  Jefferson,  Madison,  and  Calhoun,  white 
southerners  in  the  post-QvU  War  South  knew  well  the  complex  relationship 
between  the  right  to  vote  and  the  exercise  of  real  political  power.  But  in  the 
aftermath  of  war  and  in  the  midst  of  several  million  freed  African-Americans,  these 
white  southerners  created  anti-democratic  electoral  forms  and  processes  to  cancel 
out  the  democratic  rights  of  the  freed  people. 

Allow  me  to  offer  examples  of  these  anti-democratic  devices  from  my  home 
state  to  suggest  the  pattern  that  held  generally  throughout  the  South.  In  Alabama  in 
the  1870s  and  1880s,  municipal  elections  in  Mobile  were  changed  from  single- 
member  districts  to  an  at-large  arrangement  after  white-supremacist  Democrat 
regained  power  from  black -supported  Republicans.  In  Montgomery,  whites  shrank 
the  city's  size  in  order  to  remove  black  voterg  from  munidpal  decision-making. 

Judges,  commissioners,  and  voter  registrars  in  some  counties  were  changed  from 
elective  offices  to  positions  appointed  by  the  governor  in  order  to  remove  those 
offices  from  control  of  black-majority  electorates.  Some  counties  set  bonds  for 
officeholders  higher  than  blacks  could  provide,  and  thus  African-Americans  were 
not  allowed  to  occupy  offices  to  which  they  had  been  duly  elected.  In  Alabama  and 
several  southern  states,  congressional  districts  were  gerrymandered  to  concentrate 
black  votes  in  a  single  district  in  order  to  minimize  black  representation  in 
Congress. 

During  the  mid-  and  late  18705,  the  direct  primary  was  instituted  expressly  to 
regain  white  political  supremacy,  because  the  direct  primary  helped  Demoaatic 
candidates  earn  legitimacy  as  ihc  choice  of  a  majority  of  whites.  The  origins  of 
primary  elections  in  Alabama  thus  lay  partly  in  white  supremacist  intent 

The  history  of  Alabama  and  the  South  in  the  inunediate  post-Civil  War 
decades  suggests  that  democratic  forms  of  election  and  processes  of  government- 
including  the  direct  primary,  the  bonding  of  officeholders,  and  the  setting  of  district 
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lines-were  used  extcnslvdy  and  creatively  to  undermine  the  democratic  rights  of 
blacks.  None  of  these  forms  or  procedures  was  inhcrcnily  racist.   Often  the  forms 
and  procedures  were  meant  to  subvert  the  will  of  a  black  majority;  at  other  times 
they  were  Intended  to  etihance  the  authority  of  a  white  majority.  Bui  In  every  case, 
they  were  put  to  a  white  supremacist  purpose. 

In  the  1940s  in  Alabama  and  throughout  the  South,  whites  took  renewed 
interest  in  applying  anti-democratic  forms  and  procedures  when  it  became  apparent 
that  African-Americans  were  mounting  a  real  challenge  to  disfranchisement. 
Inspired  by  the  intense  national  discussion  of  democratic  values  as  the  United  States 
challenged  fascism  and  radsm  in  Europe  and  Asia  during  World  War  II,  southern 
blacks  began  to  protest  against  the  denial  of  their  right  to  vote  by  "standing-in"  at 
boards  of  regi'strars  and  suing  in  court  In  1944  blacks  in  Texas  succeeded  in  getting 
the  United  States  Supreme  Court  in  Smith  v.  Alh\'right  finally  to  declare  the  white 
primary  in  violation  of  the  Fourteenth  and  Fifteenth  Amendments.  Subsequent 
efforts  to  create  new  barriers  to  voter  registration  in  the  South  were  knocked  out  by 
federal  courts. 

Southern  whites,  recognizing  that  disfranchisement  could  not  withstand  the 
black  challenges  if  African- Americans  were  supported  by  a  federal  judidary 
upholding  the  Fifteenth  Amendment,  moved  to  adjust  electoral  forms  in  order  to 
mminjize  black  voters'  irifluence.  The  main  thrust  of  these  efforts  was  to  fashion 
electoral  arrangements  that  gave  roaximum  influence  to  majorities.  The  clear  and 
correct  assumption  was  that  white  majorities  would  be  able  to  ensure  white  control 
over  elective  offices. 

Starting  at  about  the  time  of  the  Texas  white  primary  decision,  many  county 
commissions  in  Alabama  were  changed  from  singlc-mcmber-district  to  at-l2u^gc 
arrangements.  In  1951  single-shot  voting  (voting  fewer  times  than  there  were  places 
open  in  multi-member  districts)  was  outlawed  in  Alabama  municipal  elections  in 
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order  to  enhance  the  authority  of  th©  majority.  The  same  purpose  was  achieved  in 
all  state-wide  elections  in  Alabama  in  1961  with  a  numbered-posl  requirement.  The 
Alabama  paltcrn  of  enlianciog  majority-vote  requirements  was  part  of  a  region-wide 
effort  to  shore  up  white  political  supremacy  in  the  1940s,  1950s,  and  early  1960s. 

Whites  in  Black  Belt  areas  were  genuinely  fearful  of  living  under  black  rule. 
I  wrote  a  book  about  one  such  place,  Tuskcgee,  Alabama,  which  sits  in  a  county  that 
historically  has  been  more  than  80  percent  black.  In  1957  the  white  officials  of  that 
town  attempted  a  drastic  change  in  electoral  form  to  protect  themselves  from  a 
possible  black  majority.  They  gerrymandered  the  town's  boundaries  to  remove  all 
but  12  of  its  400  black  voters. 

In  the  case  GomiUion  v.  Ughtpot  (1960),  black  citizens  of  Tuskegee  argued 
that  the  gerrymander  had  the  effect  of  disfrancliising  them.  Speaking  for  a 
unanimous  court  overturning  the  Tuskegee  gerrymander,  Mr.  Justice  Frankfurter 
wrote  that  the  "inescapable  human  effect  of  this  essay  in  geometry  and  geography" 
was  to  deny  "colored  citizens,  and  colored  citizens  only"  their  voting  rights.  Allowing 
the  gerrymander  to  stand,  Frankfurter  s^TOte,  "would  sanction  the  achievement  by  a 
State  of  any  impairment  of  voting  rights  whatever  so  as  it  was  cloaked  in  the  garb  of 
the  realignment  of  political  subdivisions."  With  the  GomiUion  decision,  the  federal 
judiciary  entered  what  Justice  Frankfurter  had  earlier  called  "the  political  thicket"  of 
electoral  forms  and  processes  in  order  to  guarantee  the  democratic  rights  of  black 
Americans. 

Democracy  afier  the  Voting  Rights  Act 
The  passage  of  the  Votiog  Rights  Act  of  1965  led  many  Americans  black  and 
white  to  believe  that  African- Americans'  political  rights  were  now  secure.  That  was 
an  understandable  but  naive  faith.  The  Voting  Rights  Act  signalled  to  some 
southern  whites  that  it  was  time  to  rearrange  electoral  forms  and  processes  in  order 
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to  mtnlmire,  or  dilute,  the  impact  of  millions  of  new  black  votes.  In  what  sometimes 
appcnrcd  to  be  a  rc-run  of  post-Reconstruction  southern  history,  state  legislatures  in 
the  South  instituted  electoral  devices  that  enhanced  the  influence  of  white 
majoritics-at'largc  elections,  nurabcred-post  provisions,  and  multi-niember 
dbtricts.  Once  again,  offices  were  changed  from  elected  to  appointed  positions. 

History  did  not,  however,  repeat  itself.  Using  the  powers  of  the  Voting 
Rights  Act  to  ensure  that  black  votes  were  in  fact  meaningful,  black  plaintiffs 
appealed  these  forms  and  procedures  to  the  federal  judiciary,  and  the  courts 
generally  have  acted  to  ensure  that  blacks'  votes  had  about  the  same  impact  as 
whites*.  The  United  States  Justice  Department  used  its  authority  to  assess  the 
impact  of  electoral  changes  prior  to  their  Imptemeniatlon  in  soulbem  stales,  a 
power  that  has  not  only  overturned  some  actions  but  has  also  forestalled  the 
creation  of  forms  aiid  procedures  that  dilute  black  political  strength. 

In  recent  months,  however,  the  stream  of  progress  that  began  to  flow  in  1965 
toward  a  just  democracy  for  African- Americans  and  other  minorities  seems  to  have 
been  diverted.  In  the  case  of  Presley  v.  Etowah  County  Commission  (1992),  the  U.S. 
Supreme  Court  allowed  a  change  in  the  governing  processes  of  a  county  conunission 
in  Alabama  that  effectively  stripped  a  black  commissioner  of  his  main  authority. 
The  Court  chose  to  make  a  distinction  between  voting  and  governance,  which  the 
Court  ruled  was  beyond  the  reach  of  the  Voting  Rights  Act  unless  intentional  racial 
discrimination  was  proved. 

The  history  of  ray  state  and  region  teaches  clearly  that  electoral  forms  and 
governing  processes  must  be  held  as  strictly  accountable  to  standards  of  racial 
equality  as  we  hold  voter  registration  if  we  intend  to  create  a  just  democracy.  The 
Presley  decision  makes  it  harder  to  achieve  that  end. 

So  too  do  some  of  the  positions  taken  during  the  national  discussion  of  voting 
rights  that  accompanied  the  nomination  of  Professor  Lani  Guinier  to  head  the 
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Justice  Department's  Civil  Righta  Division.  Professor  Gulnler's  advocacy  of 
electoral  forms  that  promoted  minority  representation  and  empowerment-limited 
voting,  cumulative  voting,  and  super-raajorltics-werc  portrayed  ai  radical  and  even 
un-American.  The  treatment  of  OuinJcr's  views  was  ahistorical:  The  highest 
political  value  in  this  republic,  as  conceived  by  James  Madison  and  the  Founders 
end  explained  most  clearly  in  the  Federalist  Papers,  was  not  rule  by  the  majority  but 
con5ent  of  the  governed.  To  be  sure,  consent  often  was  given  by  a  majority  vote,  but 
the  Founders  also  sought  to  earn  the  consent  of  minorities  by  creating  a  form  of 
republican  government  that  assigned  some  power  to  minority  interests.  The 
opponents  of  Gulnier  exalted  majority  rule  at  the  expense  of  the  more  fundamental 
principle  of  the  consent  of  the  governed. 

Iq  the  recent  decision  Shaw  v.  Reno,  the  Court  objected  to  a  congressional 
redistricilng  plati  in  North  Carolina  on  the  basis  of  its  apparent  exclusively  racial 
purpose.  The  Court  naturally  looked  to  the  decision  in  GomilUon  v.  Lightfoot  for  a 
compelling  precedent  against  political  gerrymanders  based  on  race. 

The  context  of  ComiUion  was  very  different  from  that  oiShaw  v.  Reno.  First, 
the  Tuskcgee  gerrymander  disfranchised  blacks;  no  whites  arc  disfranchised  by  the 
North  Carolina  gerrymander.  Second,  the  Tuslcegee  gerrymander  was  conceived  in 
secret  by  whites  and  executed  without  any  black  consent;  North  Carolinians,  white 
atid  black,  generally  know  the  purpose  of  the  new  districting  arrangement  and  have 
consented  to  it  through  their  legislative  deliberations.  Third,  the  Tuskegce 
gerrymander  was  created  in  a  climate  of  bitter,  white  supremacbt  feeling;  the  North 
Carolina  district  plan  emerged  from  a  context  of  the  need  for  black  empowerment 
in  a  just  American  democracy. 

The  Court  warned  that  North  Caroliaa's  redistricting  plan  threatened  to 
divert  Americans  from  the  goal  of  a  color-blind  democracy.  The  history  of  this 
nation  suggests  to  me  that  the  ideal  of  a  color-blind  democracy,  however  noble,  is  at 
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present  an  unattainable  ideal.  Democracy  cannot  now  be  color-blind  because  the 
people  are  not  color-blind.  Despite  profound  changes  in  the  lasl  few  decades,  wc 
remain  a  society  in  which  blacks  and  whites  are  deeply  alienated.  The  very  high 
levels  of  racially-polarized  voting  in  southern  states  todny  testify  to  the  continuing 
race  consciousness  of  the  people  of  my  region.  The  centuries  of  white  supremacy 
still  weigh  too  heavy  on  us  to  expect  our  people,  black  or  white,  to  be  blind  to  color. 

Let  us  strive  for  ideals  that  are  more  realistic.  The  recent  history  of  the 
South  clearly  shows  that  what  can  be  attained  is  the  crapcAvennent  of  African* 
Americans  and  other  minorities.  Minority  office-holding  vests  people  who  were 
disfranchised  for  generations  with  a  sense  that  American  democracy  has  a  place  for 
thenrL  It  elicits  from  African- Americans  a  coosem  tO  being  governed  that  Otherwise 
has  not  been  achieved. 

Indeed,  minority  office-holding  bas  gained  legitimacy  among  whites  who  a 
generation  ago  may  have  feared  It.  The  recent  history  of  the  South  reveals  that 
blacks  and  most  whites  understand  the  need  to  have  racial  representatives  in  politics 
because  we  assume  the  legitimacy  of  a  racial  point  of  view.  Because  Americans 
from  other  regions  are  more  likely  to  reject  racial  thinking  ideologically,  they  are 
also  more  likely  to  denounce  the  need  to  have  racial  representatives.  Southerners, 
both  black  and  white,  are  steeped  in  generations  of  racial  alienation  and  thus  are 
more  likely  to  understand  the  desire  for,  and  efficacy  of.  black  people  representing 
black  people. 

Conclusion 
The  Shaw  and  Presley  decisions,  as  well  as  the  negative  response  to  Professor 
Guinier's  views  on  electoral  forms,  threaten  to  reverse  the  course  of  progress  toward 
empowerment  of  historically-disfranchised  Ajnericans  that  began  with  the  passage 
of  the  Voting  Rights  Act  of  1965  and  continued  through  a  quarter-century  of 
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implementation  of  that  act  and  its  renewals.  I  believe  that  this  divergence  Is  baicd 
in  part  on  misunderstanding  of  the  history  of  dipfranchisemcnt  in  the  United  States 
and  on  a  misreading  of  what  are  the  most  fundameotal  political  values  of  our  nailon. 
1  encourage  the  Congress  to  think  through  our  history  as  a  people  who  have 
believed  in  political  freedom  but  denied  it  to  many  among  us  and  to  take  the  next 
steps  necessaiy  for  ensuring  a  just  democracy  for  all  Americans. 
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Mr.  Hyde.  Our  second  witness,  Christopher  James  Geis,  received 
his  undergraduate  degree  in  history  from  Western  Carolina  Univer- 
sity in  1988. 

As  the  director  of  media  and  research  for  the  North  Carolina 
Democratic  Party,  he  was  the  party  spokesman,  press  secretary, 
and  research  coordinator.  While  in  that  position,  he  worked  on 
President  Clinton's  campaign  as  well  as  that  of  U.S.  Senator  Terry 
Sanford  and  Grov.  Jim  Hunt.  Mr.  Geis  also  has  extensive  experience 
as  a  reporter.  At  the  Winston-Salem  Journal,  he  covered  local  and 
State  governments.  He  is  a  freelance  journalist  and  copy  editor  on 
the  news  desk  of  the  journal. 

STATEMENT  OF  CHRISTOPHER  GEIS,  COPY  EDITOR,  WINSTON- 
SALEM  JOURNAL,  AND  FORMER  DIRECTOR  OF  MEDIA  RE- 
SEARCH, NORTH  CAROLINA  DEMOCRATIC  PARTY 

Mr.  Geis.  Thank  you,  Mr.  Hyde.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  subcommittee,  let  me  thank 
you  for  the  opportunity  to  speak  before  you  today. 

I  come  before  you  today  not  as  a  political  or  legal  scholar,  but 
as  an  observer  of  politics  in  North  Carolina  for  the  last  several 
years  first  as  a  reporter  for  the  Winston-Salem  Journal,  one  of  the 
largest  daily  newspapers  in  North  Carolina;  then  as  press  secretary 
for  the  North  Carolina  Democratic  Party;  and  finally  as  a  copy  edi- 
tor on  the  news  desk  of  the  journal,  where  I  am  currently  em- 
ployed. 

As  a  reporter,  I  covered  a  number  of  political  races,  including  the 
1990  U.S.  Senate  race  between  Senator  Jesse  Helms  and  chal- 
lenger Harvey  Gantt.  Mr.  Gantt  was  the  first  black  person  to  be 
nominated  for  major  statewide  office  in  North  Carolina  since  Re- 
construction. Later,  as  the  Democratic  Party's  press  secretary,  I 
worked  on  a  number  of  political  campaigns,  including  that  of  Ralph 
Campbell,  whose  election  last  year  as  State  auditor  marked  the 
first  time  that  a  black  person  has  been  elected  to  a  major  statewide 
office. 

I  have  long  been  fascinated  by  politics  in  our  State  and  across 
the  South  because  of  the  racial  djmamics  that  have  surrounded 
those  politics. 

I  should  say  up  front,  that  I  come  to  the  whole  issue  of  race  with 
a  strong  bias.  I  am  deeply  concerned  about  improving  relations 
among  the  races,  and  about  seeing  that  black  people  and  other  mi- 
norities share  equally  in  the  American  dream. 

It  is  my  belief  that  the  Voting  Rights  Act  of  1965  is  one  of  the 
most  important  and  moral  pieces  of  legislation  in  our  Nation's  his- 
tory, and  it  was  a  courageous  Congress  and  President  who  made 
it  law.  It  has  had  some  positive  effects  on  North  Carolina.  In  the 
last  11  years,  the  number  of  blacks  elected  at  the  local  and  State 
levels  has  risen  dramatically.  As  an  example,  the  number  of  blacks 
now  in  the  legislature  has  risen  from  four  to  25  so  that  blacks  now 
make  up  15  percent  of  the  legislature. 

Having  more  black  legislators  has  been  a  good  thing  for  North 
Carolina,  I  believe,  because  the  legislature  of  today  which  also  in- 
cludes more  women  and  more  Republicans  presents  a  truer  mirror 
of  North  Carolina  than  the  legislatures  of  the  past. 
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But  despite  what  I  say  to  you,  I  come  to  you  today  to  warn  that 
we  are  entering  an  important  and  deUcate  period  in  our  State's  po- 
Utical  history  and  that  the  Voting  Rights  Act,  as  interpreted  by  a 
growing  number  of  people,  could  now  become  an  enemy  of  the 
progress  we  have  made  in  race  relations  in  North  Carolina  and 
elsewhere. 

I  am  not  proposing  that  we  go  back  and  undo  the  changes  of  the 
last  10  years  that  have  resulted  from  the  voting  Rights  Act  as 
amended  in  1982. 

I  also  believe  that  the  Congressman  elected  to  represent  the  12th 
District,  Melvin  Watt,  is  an  excellent  representative  of  both  the 
black  and  white  voters  of  the  district.  I  believe  Mr.  Watt  is  of  such 
stature  that  he  could  win  in  districts  that  are  not  majority  black. 

And,  in  defense  of  the  North  Carolina  Legislature,  which  did  not 
want  to  draw  a  second  black  district,  if  the  law  requires  a  second 
black  district  in  North  Carolina,  the  1-85  district  makes  the  most 
possible  sense  because  it  is  the  State's  only  predominantly  urban 
district.  The  State's  minority  population  is  too  scattered  otherwise 
to  draw  a  compact  second  district. 

But  I  believe  that  we  are  now  at  a  point  where  to  carve  up  mi- 
nority districts  and  segregate  voters  by  race  even  more  will  only  do 
harm  to  the  progress  that  we  have  already  made.  That  is  why  I 
was  concerned  when  President  Clinton  nominated  Lani  Guinier 
earlier  this  year  to  head  the  Justice  Department's  civil  rights  sec- 
tion. Ms.  Guinier's  views  were  deeply  troubling  to  me. 

Ms.  Guinier  said  in  a  series  of  law  review  articles  that  whites  are 
a  "hostile,  permanent  majority";  that  "mainstream  democrats  do 
not  accept  black  democrats";  that  whites  elected  with  black  votes 
still  ignore  black  voters;  and  that  some  black  leaders  are  not  "au- 
thentic" but  rather  are  "tokens." 

I  disagree  with  her  pessimistic  and  cynical  views  and  with  those 
of  other  like-minded  people,  and  I  believe  that  the  evidence  shows 
that  the  conclusions,  at  least  as  they  apply  to  North  Carolina,  are 
false. 

Many  good  people  of  both  races  and  both  parties  share  this  opin- 
ion. They  are  concerned  that,  if  the  Voting  Rights  Act  is  construed 
to  require  even  more  majority-minority  districts,  we  will,  in  es- 
sence, have  two  political  worlds:  a  white  world  where  white  office 
holders,  elected  by  all  white  electorates,  go  about  their  business,  ig- 
noring their  black  colleagues;  and  a  black  world,  where  black  office 
holders,  elected  from  all  black  districts,  are  nevertheless  still  in  a 
minority  in  a  legislature  and  so  can  safely  be  ignored  because  their 
constituents  have  no  power  to  influence  white  majority  politicians. 
This  is  something  that  I  do  not  want  to  see  happen. 

In  North  Carolina,  many  citizens  prodded  by  their  own  con- 
sciences and  not  by  any  quota  crazy  Federal  Government  have 
worked  very  hard  over  the  years  to  build  a  biracial  political  co- 
operation that  I  believe  is  the  envy  of  many  other  states.  This  has 
been  particularly  true  in  the  Democratic  Party.  Let  me  cite  some 
examples: 

In  1990,  Harvey  Gantt,  a  black  man,  was  nominated  for  the  U.S. 
Senate  seat  held  by  Senator  Jesse  Helms.  Mr.  Gantt,  after  having 
finished  first  over  three  major  white  opponents  in  the  first  primary 
election,  won,  with  ease,  a  runoff  primary  over  a  white  opponent 
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who  was  strong  enough  in  his  own  right  to  be  elected  attorney  gen- 
eral of  Nori;h  Carolina  last  year  in  a  landslide.  Mr.  Gantt  then 
earned  47.4  percent  of  the  vote  of  the  people  of  North  Carolina  in 
the  general  election  against  Mr.  Helms,  who,  having  been  elected 
four  times,  is  arguably  one  of  the  most  successful  politicians  in  the 
State's  history.  Mr.  Gantt's  showing  was  better  than  two  other 
white  opponents  who  had  run  against  Senator  Helms  in  previous 
years  and  virtually  equalled  that  of  Mr.  Helm's  strongest  chal- 
lenger ever.  Mr,  Gantt  is  considered  a  strong  candidate  for  a  future 
Senate  race. 

Also  in  1990,  Daniel  Blue,  a  black  State  representative  from  Ra- 
leigh, was  elected  the  speaker  of  the  North  Carolina  House  of  Rep- 
resentatives by  a  biracial.  Democratic  coalition  of  legislators,  most 
of  them  white.  He  became  the  first  black  to  hold  that  position  in 
North  Carolina  and  one  of  only  two  black  speakers  in  the  entire 
country. 

Last  year,  Mr.  Blue  was  unanimously  reelected  by  the  Demo- 
cratic majority  in  the  legislature,  which  includes  twice  as  many 
white  legislators  as  it  does  black  legislators.  He  is  considered  a 
strong  candidate  for  statewide  office.  He  became  speaker  by  doing 
his  job  well  and  by  earning  the  trust  and  respect  of  his  white  and 
black  colleagues. 

It  is  worth  noting  also  that  last  year  the  white  majority  demo- 
cratic coalition  in  the  House  of  Representatives  named  a  black  Rep- 
resentative, Milton  "Toby"  Fitch,  to  the  party's  No.  2  leadership  po- 
sition: majority  leader. 

Also  last  fall,  Ralph  Campbell  was  elected  the  State  auditor  of 
North  Carolina.  He  is  the  first  black  to  win  statewide  executive  of- 
fice. He  was  elected  with  53  percent  of  the  vote  of  the  citizens  of 
North  Carolina,  outpolling  some  veteran  white  democratic  incum- 
bents who  were  reelected  to  their  State  posts  and  equaling  the 
numbers  of  Governor  Jim  Hunt,  who  last  year  won  a  third  turn. 

North  Carolina  has  also  elected  blacks  to  the  North  Carolina  Su- 
preme Court  and  the  North  Carolina  Court  of  Appeals  in  recent 
years.  And  blacks  have  been  elected  mayor  in  three  of  the  State's 
largest  cities:  Charlotte,  Raleigh,  and  Durham — all  of  which  have 
white  majorities. 

This  is  the  progress  that  North  Carolina  has  been  making  in  re- 
cent years.  This  success  only  two  decades  removed  from  the  ending 
of  segregation,  refutes  the  claims  by  people  such  as  Ms.  Guinier 
who  say  that  whites  are  a  permanently  hostile  majority  in  the  po- 
litical arena,  that  white  Democrats  don't  accept  their  black  counter- 
parts, and  that  black  leaders  who  are  elected  are  "tokens,"  perhaps 
the  most  degrading  comment  of  all.  All  of  the  men  I  have  men- 
tioned have  strong  and  deep  ties  to  the  black  community. 

There  has  been  other  progress  in  North  Carolina.  Last  year  the 
Republican  Party  fielded  strong  black  candidates  in  its  primaries 
for  State  labor  commissioner  and  State  superintendent  of  public  in- 
struction. The  latter  candidate  lost  a  close  runoff  in  a  race  where 
virtually  all  voters  were  conservative  whites. 

I  know  North  Carolina  is  not  alone.  In  Mississippi,  perhaps  the 
State  with  the  most  violent  racial  history  in  the  country,  one  of 
your  former  colleagues,  Mike  Espy,  won  reelection  by  carrying  70 
percent  of  the  white  vote  in  1990.  "The  Almanac  of  American  Poli- 
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tics  1992"  said  that  Espy  "is  now  so  popular  that  he  could  win  in 
a  white  majority  district."  The  report  added,  "Espy  broke  the  back 
of  the  old  segregationist  politics,  and  proved  that  it  is  possible  for 
a  black  candidate  to  win  anywhere  in  the  country." 

It  is  true  that  Mr.  Espy  first  won  election  as  a  result  of  having 
a  majority  black  district  carved  up  because  of  the  Voting  Rights 
Act,  and  I  accept  the  need  for  some  action;  but  once  given  the 
chance  to  represent  white  voters,  Mr.  Espy  earned  their  respect 
and  support.  If  we  continue  to  insist  on  dividing  our  electorate  by 
racial  quotas  even  more,  how  can  we  ever  break  the  back  of  the  old 
segregationist  politics  in  other  places? 

The  idea  of  creating  districts  that  are  safe  for  minorities  is  rooted 
in  a  good  cause,  the  cause  of  correcting  past  injustice.  But  instead 
of  empowering  minorities,  these  districts  merely  put  them  on  the 
margins,  safely  herded  away  into  black  sections  that  can  be  easily 
forgotten  by  whites. 

It  is  an  "other-side-of-the-tracks"  mentality,  and  it  is  dangerous 
for  a  society  that  should  be  bringing  people  together. 

Let  me  return  to  the  North  Carolina  congressional  example.  Last 
year,  the  Justice  Department  forced  the  State  to  draw  a  second  mi- 
nority district,  and  that  district  elected  Mr.  Watt  of  Charlotte.  That 
city  is  now  represented  by  a  white  Congressman,  Alex  McMilan, 
who  has  mostly  white  constituents,  and  by  Watt,  who  is  black  and 
has  a  majority  of  black  constituents. 

It  is  my  contention  that  Mr.  Watt  could  have  won  an  election 
from  the  old,  majority  white  Ninth  District.  As  evidence,  I  cite  the 
fact  that  Watt's  close  friend,  Harvey  Gantt,  carried  this  half  urban, 
half  rural  district  with  54  percent  of  the  vote  in  the  1990  Senate 
race. 

What,  other  than  good  conscience,  would  make  a  Congressman 
from  a  district  that  has  only  white  voters  care  about  the  needs  of 
black  voters?  Senator  John  Breaux,  a  Democrat  from  Louisiana, 
said  that  when  districts  are  packed  with  mostly  minorities  and 
other  districts  become  mostly  white,  minorities'  "interests  get 
pushed  to  the  margins."  But  he  said,  "When  you  start  out  with  25 
percent  minorities  in  your  district,  there  isn't  any  question  you 
have  to  weigh  the  interests  of  all  those  folks." 

I  can  easily  envision  a  legislator  from  a  white  district  saying: 
"Who  cares  what  the  blacks  think?  They're  not  in  my  district,  and 
they're  not  my  problem." 

What  if  we  ignore  the  progress  I  have  cited  and  let  ourselves  be- 
lieve what  such  thinkers  as  Ms.  Guinier  say?  What  if  we  continue 
to  insist  that  blacks  be  represented  by  blacks,  and  whites  by 
whites,  by  carving  up  districts  that  increase  racial  separatism  and 
political  polarization? 

Last  week,  I  spoke  with  Lacy  Thornburg,  who  was  North  Caroli- 
na's attorney  general  from  1984  to  1992  and  who  argued  the  1986 
Supreme  Court  case  Thornburg  v.  Gingles.  What  should  I  tell  the 
committee?  I  asked  Mr.  Thornburg. 

"We  don't  want  to  resegregate  the  races,"  he  told  me.  "We've 
come  too  far.  The  question  now  is,  how  far  do  you  go  until  you  start 
doing  what  you  were  trying  to  remedy?  The  cure  is  worse  than  the 
disease.  You  start  a  new  disease." 
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North  Carolina  and  the  rest  of  the  country  do  not  need  a  new 
disease  that  poisons  the  poUtical  arena  with  racial  separatism. 

Many  black  leaders  in  North  Carolina  share  my  concerns.  During 
the  redistricting  process  in  1991  and  1992,  they  expressed  them. 

State  Representative  Mickey  Michaux,  a  veteran  legislator,  told 
those  who  wanted  to  pack  minorities  into  two  black  congressional 
districts,  "What  you  are  actually  doing  is  taking  all  of  the  minori- 
ties and  putting  them  in  two  districts  and  saying,  you  all  have  got 
what  you  want,  now  go  about  your  business  and  leave  us  alone." 
Earlier,  he  warned  that  it  is  wrong  to  assume  that  all  blacks  are 
all  alike.  "We  consider  ourselves  part  of  the  total  electorate.  We  are 
not  monolithic." 

Representative  Fitch,  whom  I  have  mentioned,  likened  many 
black  districts  to  political  reservations,  where  blacks'  influence  in 
surrounding  districts  and  in  other  elections  would  be  minimal. 

Another  black  representative,  James  Green,  responded  to  some 
who  sought  to  draw  more  minority  districts  for  their  own  partisan 
benefit:  "We  don't  hope  that  you're  asinine  enough  to  believe  that 
this  is  going  to  benefit  African-Americans." 

Finally,  it  was  Speaker  Blue,  the  first  black  speaker  in  North 
Carolina,  who  protested  the  Federal  Grovernment's  insistence  on 
having  a  second  black  district  by  saying  that  North  Carolina,  not 
the  Federal  Government,  knows  what  is  best  for  North  Carolina. 
In  a  newspaper  column,  he  wrote:  "I  still  believe  that  the  Voting 
Rights  Act  was  designed  to  prevent  the  fracturing  or  packing  of  the 
black  vote,  not  to  require  stringing  black  voters  together  to  create 
a  district  and  in  the  meantime  help  Republicans  get  elected." 

Let  me  conclude  my  remarks  by,  once  again,  stressing  that  we 
must  be  vigilant  in  coming  years  not  to  allow  our  country  to  be 
resegregated  along  racial  lines. 

I  realize  that  politics  is  only  part  of  the  whole  arena  of  relations 
between  the  races,  but  it  is  an  important  one.  If  we  say  to  our 
black  citizens  that  they  can  be  represented  only  by  people  of  their 
race  and  we  allow  white  citizens  to  be  represented  only  by  whites 
politicians,  I  say  we  are  doing  our  Nation  a  disservices. 

Let  us  fight  discrimination  where  it  exists  and  promote  racial 
harmony.  But  let  us  not  guarantee  that  on  election  day  blacks  and 
whites  will  forever  be  separate,  because  if  they  are  separate  they 
will  also  remain  forever  unequal. 

Thank  you. 

Mr.  Hyde.  Thank  you,  Mr.  Geis. 

[The  prepared  statement  of  Mr.  Geis  follows:] 
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REMARKS  BY  CHRISTOPHER  J.  GEIS 

Mr.  Chairman  and  Members  of  this  Subcommittee,  let  me  thank 
you  for  the  opportunity  to  speak  before  you  today. 

I  come  before  you  today  not  as  a  political  or  legal  scholar, 
but  as  an  observer  of  politics  in  North  Carolina  for  the  last 
several  years  —  first  as  a  reporter  for  the  Winston-Salem  Journal, 
one  of  the  largest  daily  newspapers  in  North  Carolina;  then  as 
press  secretary  for  the  North  Carolina  Democratic  Party;  and 
finally  as  a  copy  editor  on  the  news  desk  of  the  Journal,  where  I 
am  currently  employed. 

As  a  reporter,  I  covered  a  number  of  political  races, 
including  the  1990  U.S.  Senate  race  between  Senator  Jesse  Helms  and 
challenger  Harvey  Gantt.  Mr.  Gantt  was  the  first  black  person  to 
be  nominated  for  major  statewide  office  in  North  Carolina  since 
Reconstruction.  Later,  as  the  Democratic  Party's  press  secretary, 
I  worked  on  a  number  of  political  campaigns,  including  that  of 
Ralph  Campbell,  whose  election  last  year  as  State  Auditor  marked 
the  first  time  that  a  black  person  has  been  elected  to  a  major 
statewide  office. 

I  HAVE  LONG  BEEN  fascinated  by  politics  in  our  state  and 
across  the  South  because  of  the  racial  dynamics  that  have 
surrounded  those  politics. 
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I  should  say  up  front,  however,  that  I  come  to  the  whole  issue 
of  race  with  a  strong  bias.  I  am  deeply  concerned  about  improving 
relations  among  the  races,  and  about  seeing  that  minorities  share 
equally  in  the  American  dream. 

It  is  my  belief  that  the  Voting  Rights  Act  of  1965  is  one  of 
the  most  important  and  moral  pieces  of  legislation  in  our  nation's 
history,  and  it  was  a  courageous  Congress  and  President  who  made  it 
law.  It  has  had  some  positive  effects  on  North  Carolina.  In  the 
last  11  years,  the  number  of  blacks  elected  at  the  local  and  state 
levels  has  risen  dramatically.  As  an  example,  the  number  of  blacks 
now  in  the  North  Carolina  General  Assembly  has  risen  from  four  to 
25  so  that  blacks  now  make  up  15  percent  of  the  legislature. 

Having  more  black  legislators  has  been  a  good  thing  for  North 
Carolina,  I  believe,  because  the  legislature  of  today  --  which  also 
includes  more  women  and  more  Republicans  —  presents  a  truer  mirror 
of  North  Carolina  than  the  legislatures  of  the  past. 

BUT  DESPITE  WHAT  I  say  to  you,  I  come  to  you  today  to  warn 
that  we  are  entering  an  important  and  delicate  period  in  our 
state's  political  history,  and  that  the  Voting  Rights  Act,  as 
interpreted  by  a  growing  number  of  people,  could  now  become  an 
enemy  of  the  progress  we  have  made  in  race  relations  in  North 
Carolina. 

Many  of  you  are  familiar  with  North  Carolina's  recent 
experience  with  congressional  redistricting.   The  North 
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Carolina  lagialatur«*i  plan  for  dividing  tha  atata  into  12 

congrasBional  diatricta  waa  raj acted  by  tha  U.S.  Juatica 
Dapartnant,  which  said  that  having  ona  dlatrict  with  a 
majority  of  black  raaidanta  waa  not  good  anough.  Tha 
Juatica  Dapartaant,  ualng  Ita  intarpratation  of  tha  anandad 
Voting  Rlghta  Act,  raquirad  tha  lagislatura  to  draw  a  quota 
of  two  black-majority  dlatricta.  That  effort  resulted  in 
the  infaaoua  Intaratata  85  district  that  enakaa  160  nilea 
along  an  expreasvay,  stringing  together  pocketa  of  inner- 
city  black  votere  from  one  end  of  the  state  to  another. 

In  June  of  thia  year,  the  Supreme  Court,  in  a  ruling 
that  could  atrika  down  tha  rediatricting  plan,  aaid  in 
"Shaw  V.  Reno'*  that  the  diatrlct  "baara  an  uncomfortable 
reaemblanca  to  political  apartheid,'*  and  added:  '*It  ia 
unsettling  how  cloealy  the  North  Carolina  plan  resembles 
the  moat  agregioua  racial  gerrymandere  of  the  paat.'* 
(•'Shaw  V.  Reno,''  Supreme  Court  opinion,  No.  92-357,  June 
28,  1993.) 

Apartheid  and  aegregation  are  antithetical  to  the  idea 
of  a  free  and  democratic  nation.  But,  Mr.  Chairman,  that  ia 
where  we  are  headed  if  we  continue  to  divide  our  citizena 
by  race  and  herd  them  onto  political  reservations  that 
perpetuate  a  tribe-like  politics  more  familiar  in  aome 
Third  World  countries  or  Soviet  Republica.  And  I  fear  that, 
in  North  Carolina,  some  of  the  progress  that  has  been  made 
could  be  threatened  by  a  political  reaegregation  of  the 
races. 

I  am  not  proposing  that  we  go  bacX  and  undo  tha 
changes  of  tha  last  10  years  that  havs  rasultad  froB  the 
Voting  Rights  Act  as  aaandad  in  1982. 
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I  also  belisvs  that  th«  oongraaanan  ttlcotad  to 
r«pr«aant  tha  12th  District ,  Mdlvin  Watt,  is  an  axosllsnt 
raprassntative  of  both  tha  black  and  vhita  votsrs  of  the 
district.   I  baliava  Mr.  Watt  ia  of  such  statura  that  ha 
could  win  in  diatricts  that  ara  not  aajority-blaclc. 

And,  in  dafansa  of  tha  North  Carolina  legislature, 
which  did  not  want  to  draw  a  second  black  district,  if  the 
law  raquirea  a  second  black  district  in  North  Carolina,  the 
1-85  district  makes  the  moat  possible  sense  because  it  ia 
the  state* 8  only  predominantly  urban  district.  The  state's 
minority  population  is  too  ecattered  otherwise  to  draw  a 
compact  aecond  district. 

But  I  believe  that  we  are  now  at  a  point  where  to 
carve  up  minority  districts  and  segregate  voters  by  race 
even  more  will  only  do  harm  to  the  progress  that  we  have 
already  made.  That  is  why  I  was  concerned  when  President 
Clinton  nominated  Lani  Guinier  earlier  this  year  to  head 
the  Justice  Department's  civil-rights  section.  Ms. 
Guinier 's  views  were  deeply  troubling. 

Ms.  Guinier  said  in  a  series  of  law-review  articles 
that  whites  are  a  ''hostile,  permanent  majority' ';  that 
''mainstream  Democrats  do  not  accept  black  Democrats'*; 
that  whites  elected  with  black  votes  still  ignore  black 
voters;  and  that  some  black  leaders  are  not  ''authentic*' 
but  rather  are  ''tokens.''  ("Guinier  Miss,"  The  New 
Republic,  June  14,  1993.) 

I  disagree  with  her  pessimistic  and  cynical  views,  and 
with  those  of  other  like-minded  people,  and  I  believe  that 
the  evidence  shows  that  the  conclusions «  at  least  as  they 
•PPly  to  North  Carolina,  are  false. 

4 


29 


Many  good  people  of  both  races  and  both  partial  tbart 
this  opinion.  Thay  ara  concamad  that,  if  tht  Voting  Rights 
Aot  is  conatruad  to  require  avan  mora  majority-minority 
districts,  va  will,  in  aaaanca,  hava  two  political  worlds: 
a  whita  world  whara  white  office-holders,  elected  by  all- 
white  electorates,  go  about  their  businesa,  ignoring  their 
black  colleagues;  and  a  black  world,  where  black  office- 
holders, elected  from  all-black  districta,  are  nevertheless 
atill  in  a  minority  in  legislatures  and  so  can  safely  be 
ignored  because  their  constituenta  have  no  power  to 
influence  white-majority  politicians. 

IN  NORTH  CAROLINA,  MANY  citizens  —  prodded  by  their 
own  consciencea  and  not  by  any  quota-crasy  federal 
government  --  hava  worked  very  hard  over  the  years  to  build 
a  biracial  political  cooperation  that  I  believe  is  the  envy 
of  many  other  states.  This  has  been  particularly  true  in 
the  Democratic  Party. 

Let  me  cite  some  examples: 

—  In  1990,  the  Democrats  nominated  a  black  man, 

Harvey  Gantt,  for  the  U.S.  senate  seat  held  by  Senator 

Jesse  Helms.  Mr.  Gantt,  after  having  finished  first  over 

three  major  white  opponents  in  the  first  primary  election, 

won  with  ease  a  runoff  primary  over  a  white  opponent  who 

was  strong  enough  in  his  own  right  to  be  elected  Attorney 

General  of  North  Carolina  last  year  in  a  landslide.  Mr. 

Gantt  then  earned  47.4  percent  of  the  vote  in  the  general 

election  against  Mr.  Helms,  \fho,   having  been  elected  four 

times,  is  arguably  one  of  the  most  successful  politicians 

in  the  state's  history.  Mr.  Gantt ••  showing  was  bettsr  than 
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tvo  othsr  vhlt«  cppontnta  vho  had  run  against  Sanator  Rains 
in  pravious  yaars,  and  virtually  aquallad  that  of  Hr. 
Haln'a  atrongast  ohallangar  avar.  Kr.  Gantt  ia  conaidarad  a 
strong  candidata  for  a  futura  Sonata  raca. 

—  That  aama  fall,  Danial  Blua,  a  black  atata 
rapraeantativa  fron  Raleigh,  waa  alactad  tha  Spaakar  of  tha 
North  Carolina  Housa  of  Representatives  by  a  blraclal 
Deaocratic  coalition  of  legislatora,  most  of  than  white.  Ha 
becane  the  first  black  to  hold  that  position  in  North 
Carolina  —  and  one  of  only  two  black  Speakers  in  tha 
country.  Laat  year,  Mr.  Blue  was  unanimously  ra-alactad  by 
tha  Denocratic  majority  in  tha  lagialatura,  which  includes 
twice  aa  many  white  leglalators  as  it  does  black 
lagialatora.  Ha  ia  conaidarad  a  etrong  candidata  for 
statewide  office.  He  became  apeaker  by  doing  hie  job  well 
and  by  earning  the  trust  and  respect  of  his  white  and  black 
colleagues.  (News  articles,  Winston-Salem  Journal,  Dec.  8, 
1992,  and  Nov.  23,  1990.) 

—  It  ia  worth  noting  also  that  last  year  the  white- 
majority  Democratic  coalition  in  the  legislature  named  a 
black  representative,  Milton  ''Toby''  Fitch,  to  the  party's 
No.  2  leadership  position:  majority  leader. 

—  Also  last  fall,  Ralph  Campbell  was  elected  the 
State  Auditor  of  North  Carolina,  becoming  the  first  black 
to  win  statewide  executive  office.  He  was  elected  with  53 
percent  of  the  vote  --  outpolling  some  veteran  white 
Democratic  incumbenta  who  ware  reelected  to  their  atata 
poata  and  equaling  tha  numbara  of  Govamor  Jin  Hunt,  who 
laat  year  won  a  third  tarn.   (News  artiola,  Wlnaton-Salan 
Journal,  Kov.  5,  1992.) 
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-*  North  Carolina  has  al»u  «l«e«a«  bXaoka  to  t.ha  North 
Carolina  suprana  Court  and  tha  North  Carolina  Court  of 
Appaala,  and  blaoKa  hava  baan  alactad  aayor  in  threa  of  tha 
atata'a  largast  citiaa;  Charlotta,  Ralaigh  and  Durhan,  all 
of  which  have  whita  aiajoritiea. 

THIS  IS  THE  PROGRESS  THAT  North  Carolina  haa  bean 
making  in  recent  yeara.   This  succesa,  only  two  decades 
removed  from  the  ending  of  segregation,  refutes  the  cleiaa 
by  people  such  as  Ms.  Guinier  who  say  that  whites  are  a 
permanently  hostile  majority  in  the  political  arena,  that 
white  Democrats  don't  accept  their  black  counterparts,  and 
that  black  leaders  who  are  elected  are  •• tokens''  — 
perhaps  the  most  degrading  comment  of  all.  All  of  the  man  Z 
have  mentioned  have  strong  and  deep  ties  to  the  black 
community. 

There  has  been  other  progress  in  North  Carolina  as 
well.  Last  year  the  Republican  Party  fielded  strong  black 
candidates  in  its  primaries  for  state  LaJsor  Commissioner 
and  state  Superintendent  of  Public  Instruction;  the  latter 
candidate  lost  a  close  runoff  in  a  race  where  virtually  all 
voters  were  conservative  whites. 

I  know  North  Carolina  is  not  alona.  For  example,  in 
Mississippi,  perhaps  the  state  with  the  most  violent  racial 
history  in  the  country,  one  of  your  former  colleagues,  Mike 
Espy,  won  re-election  by  carrying  70  percent  of  the  whita 
vote  in  1990.  "The  Almanac  of  American  Politics  1992" 
said  that  Espy  '  *  is  now  so  popular  that  ha  could  win  in  a 
vhita-aajority  district. "  The  report  added:  "Espy  broke 
tha  back  of  tha  old  segregationist  politics,  and  proved 
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that  It  !•  possibl*  for  •  blmck  candidata  to  win  anywhara 
in  tha  country."  ("Tha  Alnanao  of  Anarlcan  Polltlca 
1992,*'  Miaaiaaippi  aaction.) 

It  la  trua  that  Mr.  Eapy  firat  won  alaotion  aa  a 
r«ault  of  having  a  majority-blaclc  diatriot  carvad  up 
bacauaa  of  tha  Voting  Righta  Act,  and  I  accapt  tha  naad  for 
aome  action;  but  onca  given  the  chanca  to  rapraaant  vhita 
Vetera,  Mr.  Eapy  earned  their  reapect  and  aupport.  If  wa 
continue  to  insiat  on  dividing  our  electorate  by  racial 
quotas  even  more,  how  can  we  ever  break  the  back  of  the  old 
aegregationiat  politica  in  other  placea? 

Let  ae  alao  cite  tha  mayor  of  Cleveland,  Michael  R. 
White,  who  vaa  featured  earlier  thia  week  on  the  front  page 
of  Tha  Wall  Street  Journal.  Mr.  White,  who  ia  black,  von 
hia  race  by  conbining  white  votea  with  black  votea  and 
offering  a  message  that  appealed  to  both  races.  ''We're 
trying  to  practice  the  art  of  addition^  the  politics  of 
inclusion,''  he  told  the  newspaper.  ''There's  a  foreat  fira 
of  division  right  now.  The  city  won't  survive  with  a  black 
strategy  or  a  white  strategy. • '  (News  article,  The  Wall 
Street  Journal,  Oct.  11,  1993.) 

This  is  the  kind  of  thinking  we  need  from  our  white 
leaders  and  our  black  leaders.  Our  nation  will  not  survive 
with  a  white  strategy  or  a  black  strategy. 

THE  IDEA  OF  CREATING  districts  that  are  aafe  for 
minor itiaa  is  rooted  in  a  good  cauaa,  the  cause  of 
correcting  paat  injuatica.  But  inataad  of  empowering 
Binor itiaa,  thaaa  diatricta  merely  put  them  on  tha  margina 
—  aafaly  hardad  away  into  black  aaotiona  that  can  ba 
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easily  forgotten  by  whites. 

It  is  an  "other-side-of-the-tracks"  mentality,  and  it  is  dangerous  for 
a  society  that  should  be  bringing  people  together. 

Let  me  return  to  the  North  Carolina  congressional  example.   Last  year, 
the  Justice  Department  forced  the  state  to  draw  a  second  minority  district, 
and  that  district  elected  Melvin  Watt  of  Charlotte.   That  city  is  now 
represented  by  a  white  congressman  who  has  mostly  white  constituents  and  by 
Watt  who  is  black  and  has  a  majority  of  black  constituents. 

It  is  my  contention  that  Mr.  Watt  could  have  won  an  election  from  the 
old,  majority-white  9th  District.   As  evidence,  I  cite  the  fact  that  Watt's 
close  friend,  Harvey  Gantt,  carried  this  half-urban,  half-rural  district 
with  54  percent  of  the  vote  in  the  1990  Senate  race. 

We  could  have  had  two  black  representatives  last  year  without  having 
created  the  infamous  1-85  district.  Would  that  not  be  better  than  having 
taken  the  tortured  path  we  took? 

The  new  congressional  districts  packed  almost  half  of  the  state's 
black  voters  into  two  of  our  12  districts.  I  don't  believe  that  North 
Carolinians  want  to  resegregate  their  state  in  this  fashion. 

What,  other  than  good  conscience,  would  make  a  congressman  from  a 
district  that  has  only  white  voters  care  about  the  needs  of  black  voters? 
Senator  John  Breaux,  a  Democrat  from  Louisiana,  said  that  when  districts 
are  packed  with  mostly  minorities,  and  other  districts  become  mostly  white, 
minorities'  "interests  get  pushed  to  the  margins."   But  he  said,  "When  you 
start  out  with  25  percent  minorities  in  your  district,  there  isn't  any 
question  you  have  to  weigh  the  interests  of  all  those  folks."  (Supreme 
Court  Preview,  1993-1994,  College  of  William  &  Mary,  July  4,  1993,  article 
from  the  Chicago  Tribune.) 

I  can  easily  envision  a  legislator  from  a  white  district  saying:  "Who 
cares  what  the  blacks  think?  They're 
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not  in  ay  dlstrlot,  and  th«y'rci  not  ny  problca.  *  * 

WHAT  IF  WE  IGNORE  th«  progress  I  havtt  clt«d  and  l«t 
ours«lv«s  b«lleva  what  such  thlnkars  as  Ms.  Cuiniar  say? 
What  If  va  continue  to  Inaiat  that  blacks  be  represented  by 
blacks,  and  whites  by  whites,  by  carving  up  districts  that 
Increase  racial  separatism  and  political  polarization? 

Last  week,  I  spoke  with  Lacy  Thomburg,  who  was  Korth 
Carolina's  Attorney  General  from  1984  to  1992  and  who 
argued  the  1986  Supreme  Court  caea  '  'Thomburg  v. 
Ginglea.'*  What  should  I  tell  tha  comalttae?  I  asked. 

''We  don't  want  to  resegregate  tha  races,"  he  told 
me.  ''We've  coae  too  far.  The  question  now  Is  how  far  do 
you  go  until  you  start  doing  what  you  were  trying  to 
remedy.  Tha  cure  is  worse  than  tha  disease.  You  start  a  new 
disease. ' ' 

North  Carolina  and  the  rest  of  the  country  do  not  need 
a  new  disease  that  poisons  the  political  arena  with  racial 
separatism. 

MANY  BLACK  LEADERS  IN  North  Carolina  share  my 
concerns.  During  the  redistricting  process  in  1991  and 
1992,  they  expressed  them. 

State  Representative  Mickey  Michaux,  a  veteran 

legislator,  told  those  who  wanted  to  pack  minorities  into 

two  black  congressional  districts:  ' 'What  you  are  actually 

doing  la  taking  all  of  the  minorities  and  putting  then  in 

two  districts  and  saying  you  all  have  got  what  you  want, 

now  go  about  your  business  and  leave  us  alone.  *  *  (Hews 

article,  Winston-Salea  Journal,  Jan.  17,  1992.)  Earlier,  he 
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warned  that  it  is  wrong  to  aaauaa  that  all  blacks  ara  axx 

allka.  '*Ha  conaidar  ouraelvas  part  of  tha  total 

•lactorata.  Wa  ara  not  Bonolithic, '  *  ha  said.  (Naws 

articla,  Winston-Salaa  Journal,  Jan.  11,  1990.) 

Raprasantativa  Milton  '*Toby''  Fitch,  whoa  I  have 

aantlonad,  likanad  many  black  diatricta  to  ''political 

reservations,''  where  blacks'  influence  in  surrounding 

districts  and  in  other  elections  would  be  minimal. 

(Editorial  column,  Winston-Salem  Journal,  Jan.  12,  1992.) 

Another  black  Representative,  James  Green,  responded 

to  some  who  sought  to  draw  more  minority  districts  for 

their  own  partisan  benefit:  ''We  don't  hope  that  you're 

asinine  enough  to  believe  that  this  is  going  to  benefit 

African-Americans.'*  (Hews  article,  Winston-Salem  Journal, 

Jan.  9,  1992) 

Finally,  it  was  Speaker  Blue,  the  first  black  Speaker 

in  North  Carolina,  who  protested  the  federal  government's 

insistence  on  having  a  second  black  district  by  saying  that 

North  Carolina,  not  the  federal  government,  )cnows  what  is 

best  for  North  Carolina.  In  a  newspaper  column,  he  wrote: 

•'I  still  believe  that  the  Voting  Rights  Act  was  designed 

to  prevent  the  fracturing  or  packing  of  the  black  vote,  not 

to  require  stringing  black  voters  together  to  create  a 

district  and  in  the  meantime  help  Republicans  get 

elected.'*  (Editorial  guest  column,  Winston-Salem  Journal, 

Fab.  22,  1992.) 

As  an  aside,  I  would  like  to  say  that,  if  the 

Republicans  made  a  stronger  effort  to  make  black  voters 

feel  welcome  in  their  party,  they  might  be  pleasantly 

surprised  with  their  sucoess.  Z  believe  that  th« 
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Republicans  ar«  mlBslng  an  opportunity  to  attraot  nany 
black  voters.  Mot  all  blacks,  aftar  all,  shara  the  vlaws  of 
tha  DaBOcrats  who  raprasant  tham.  I  ballave  that  If  tha  two 
parties  courted  the  black  vote  sore  equally,  it  would  be 
better  for  black  voters,  and  it  would  go  along  way  to 
reducing  the  racial  polarization  we  see  In  our  politics* 

LET  ME  CONCLUDE  MY  remarks  by  once  again  stressing 
that  we  Bust  be  vigilant  in  coming  years  not  to  allow  our 
country  to  be  resegregated  along  racial  lines. 

I  realize  that  politics  is  only  part  of  the  whole 
arena  of  relations  between  the  races,  but  it  is  an 
iBportant  one.  If  we  say  to  our  black  citizens  that  they 
can  be  represented  only  by  people  of  their  race,  and  we 
allow  white  citizens  to  be  represented  only  by  white 
politicians,  I  say  we  are  doing  our  nation  a  disservice. 

Let  us  fight  discrlBlnation  where  it  exists  and 
promote  racial  harmony.  But  let  us  not  guarantee  that  on 
election  day  blacks  and  whites  will  forever  be  separate, 
because  if  they  are  separate  they  will  also  remain  forever 
unequal . 

Thank  you. 
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Mr.  Hyde.  Kenneth  Spaulding  is  an  alumnus  of  Howard  Univer- 
sity and  the  University  of  North  Carolina  School  of  Law.  Before  en- 
tering private  practice,  Mr.  Spaulding  served  as  a  member  of  the 
North  Carolina  House  of  Representatives  for  three  terms.  While  in 
that  position,  he  was  instrumental  in  the  redistricting  efforts  and 
helped  to  increase  minority  participation  from  4  in  1981  to  12  in 

1983 

In  1984,  he  was  a  candidate  for  the  U.S.  Congress.  Mr. 
Spaulding  is  now  a  senior  partner  at  Spaulding  &  Williams  in  Dur- 
ham, NC. 

STATEMENT  OF  KENNETH  SPAULDING,  ESQ.,  SPAULDING  & 
WILLIAMS,  1984  NORTH  CAROLINA  CONGRESSIONAL  CAN- 
DIDATE, DURHAM,  NC 

Mr.  Spaulding.  Mr.  Chairman,  Mr.  Hyde,  and  members  of  the 
subcommittee,  I  am  Kenneth  Spaulding,  a  former  candidate  for  the 
U.S.  House  of  Representatives. 

As  a  candidate  for  the  U.S.  House  of  Representatives  from  the 
State  of  North  Carolina  and  prior  to  the  most  recent  redistricting, 
it  was  politically  necessary  and  mandatory  that  I  review  the  voting 
patterns  in  the  Second  Congressional  District.  This  historical  re- 
view inevitably  required  the  forthright  addressing  of  both  the  polit- 
ical party  voting  patterns  and  the  district's  racial  voting  patterns. 

The  Second  Congressional  District,  for  almost  100  years,  tended 
to  be  strongly  democratic.  Its  representatives,  since  Reconstruction, 
were  always  white  males.  I  clearly  satisfied  the  first  historical  cat- 
egory. I  am  a  Democrat. 

I  did  not,  however,  satisfy  the  second  historical  category  in  that 
I  am  a  nonwhite  male.  With  this  in  mind,  I  reviewed  briefly  the 
efforts  of  other  African-Americans  who  had  previously  run  for  this 
same.  Howard  Lee,  a  former  mayor  of  Chapel  Hill,  ran  and  was  de- 
feated. Eva  Clayton,  long-time  community  and  civic  leader,  well- 
educated  and  extremely  articulate,  ran  and  was  defeated.  H.M. 
"Mickey"  Michaux,  former  State  representative,  former  U.S.  attor- 
ney and  very  gifted  political  leader,  ran  and  was  defeated. 

In  short,  it  was  quite  obvious  that  each  and  every  African-Amer- 
ican citizen,  regardless  of  their  high  degree  of  education,  commu- 
nity involvement,  previous  record  of  service,  capabilities,  and  abili- 
ties had  been  unsuccessful  in  their  attempts  to  represent  the  Sec- 
ond Congressional  District. 

The  historical  record  was  also  very  clear  in  that  the  entire  North 
Carolina  delegation  to  the  U.S.  Congress  was  all  white  and  all 

male. 

It  was  my  firm  desire  to  face  all  of  these  odds  and  to  again  offer 
our  State  and  the  Second  Congressional  District  an  opportunity  for 
diversity  as  well  as  to  help  end  our  State's  unenviable  position  of 
sending  a  racially  segregated  delegate  to  the  U.S.  Congress. 

The  voting  patterns  in  the  district  clearly  proved  that  said  pat- 
terns were  not  color  blind.  The  district  was  approximately  64  per- 
cent white  and  35  percent  African-American.  The  Democratic  vot- 
ers were  approximately  60  percent  white  and  40  percent  African- 
Americans.  This  district,  therefore,  was  an  integrated  and  diverse 
district. 
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It  was  my  personal  and  political  desire  that  I  gamer  white  votes 
as  well  as  black  votes.  It  was  also  my  firm  conviction  that  a  black- 
elected  officeholder  could  represent  both  white  and  black  citizens 
alike. 

The  biggest  obstacle  that  I  saw  was  not  my  political  philosophy 
which  was  fiscally  conservative,  firm  on  issues  of  crime  and  a  mod- 
erate approach  to  congressional  issues,  but  was  a  glass  wall  that 
existed  because  of  race  consciousness  in  voting  patterns. 

With  this  in  mind,  from  the  beginning  of  my  campaign  for  Con- 
gress to  the  end,  I  worked  just  as  hard  to  cultivate  white  votes  as 
I  did  to  cultivate  black  votes.  Efforts  were  made  personally  on  the 
radio,  to  the  press  media,  and  through  direct  mailing  to  attract 
white  voters  to  my  candidacy. 

These  efforts  were  successful  in  my  home  county  of  Durham 
which  had  6  years  of  intimate  knowledge  of  my  character,  voting 
record,  and  leadership  skills.  Outside  of  Durham,  the  efforts  were 
more  difficult  because  the  voters  had  to  become  knowledgeable  of 
me  as  a  candidate.  This  was  even  more  complicated  due  to  the  fact 
that  many  of  the  new  potential  white  voters  had  historically  and 
consistently  showed  an  unwillingness  to  vote  for  nonwhite  can- 
didates. 

Therefore  advertising,  campaigning,  and  person-to-person  efforts 
were  directed  in  an  integrated  and  biracial  manner.  It  was  my 
campaign's  strategy  to  find  every  white  vote  that  I  could  and  con- 
vert it,  while  continuing  to  become  known  in  the  new  black  voter's 
communities  across  this  10-county  district.  USA  Today  did  a  fea- 
ture story  on  my  efforts  to  win  over  white  voters  as  I  had  pre- 
viously done  in  Durham. 

As  I  campaigned  across  the  district,  it  became  clearer  and  clearer 
that  no  one  person  could  eradicate  the  race  consciousness  that  ex- 
isted in  the  very  fabric  of  people's  daily  lives.  In  the  closing  weeks, 
I  felt  within  that  the  race  consciousness  obstacle  was  too  ingrained 
in  people's  work  lives,  school  lives,  even  church  lives,  and  social 
lives,  and  in  particular,  in  potential  voters's  political  lives. 

This  recognition  caused  me  to  work  even  harder,  personally,  to 
follow  through  on  my  commitment  to  a  color  blind  campaign.  I  felt 
that  change  could  only  come  by  example  and  hard  work,  even  if 
victory  for  the  primary  was  lost.  There  were  too  many  white  sup- 
porters who  had  faith  in  my  candidacy  and  too  many  black  voters 
who  shared  hope  in  my  efforts. 

It  was  ironic  and  unfortunate  that  white  and  black  supporters 
who  had  unified  in  a  manner  unparalleled  in  the  Second  Congres- 
sional District  would  run  into  the  same  glass  wall  of  race  con- 
sciousness voting  which,  in  effect,  was  created  in  legislature  after 
legislature  by  redistricting  efforts  to  discourage  black  participation 
and  representation. 

Even  though  there  was  not  an  electoral  victory,  I  feel  that  both 
white  and  black  supporters  felt  a  sense  of  accomplishment  in  com- 
ing so  close,  48  percent  of  the  primary  vote,  to  success  when  race 
conscious  voting  was  so  prevalent. 

Also,  the  voting  pattern  of  Durham  in  May  1984  clearly  showed 
that  once  many  white  voters  became  familiar  with  black  elected  of- 
ficeholders, race  conscious  voting  became  less  prohibitive. 


39 

Parenthetically,  the  aforementioned  was  shown  not  only  in  this 
congressional  race  when  Durham  was  strongly  supportive  of  my 
candidacy  but  also  in  my  three  successful  legislative  races.  Illustra- 
tively, my  State  house  races  began  with  my  receiving  a  strong 
black  vote  plus  a  respectable  number  of  white  votes  in  1978,  to  fin- 
ish third  in  a  6-person  field,  3-seat  primary. 

In  each  ensuing  race,  I  maintained  a  strong  black  vote  and  in- 
creased my  white  vote  to  very  significant  and  large  numbers.  The 
congressional  primary  confirmed  this  color  blind  trend  in  Durham 
County.  The  lesson  that  I  have  learned  from  this  experience,  I  feel, 
confirms  the  need  for  Voting  Rights  Act  remedies  and  court  ap- 
proval of  remedial  efforts  to  eradicate  historically  embedded  race 
conscious  voting. 

The  Voting  Rights  Act  serves  as  a  remedial  tool  which  helps  to 
shatter  the  glass  wall  of  race  conscious  voting  which  is  ingrained 
in  too  many  voters  even  in  1993.  I  want  to  make  it  very  clear  that 
there  are  many  white  voters  who  refuse  to  let  race  make  their  po- 
litical decisions  and  choices. 

However,  there  are  still  too  many  systemic  effects  of  society  and 
politics  which  defeat  the  individual  efforts  of  black  candidates. 
Often  race  conscious  voting  choices  are  subconscious.  I  equate  this 
subconscious  emotional  response  to  recent  studies  that  neighbor- 
hoods are  perceived  as  turning  black  or  going  black  when  as  little 
as  one  quarter  of  the  neighboring  residents  are,  in  fact,  black. 

Psychologically,  race  consciousness  is  an  emotion,  not  a  logical 
rational  response.  It  is  often  not  felt  with  malice,  but  its  effect  can 
be  just  as  detrimental. 

Arguably,  a  case  in  point  is  our  U.S.  Supreme  Court's  divided 
opinion  in  Shaw  v.  Reno.  We  have  a  U.S.  Supreme  Court  whose 
composition  does  not  adequately  reflect  the  diversity  of  our  Amer- 
ica in  many  ways.  Nondiversity  of  background  may  lead  to 
nonmalicious  intellectual  postulations  which  reflect  a  perspective 
that  is  consistent  with  the  issue  that  needs  remedying.  I  would 
argue  that  this  most  recent  issue  on  its  face  shows  a  paucity  of  un- 
derstanding of  some  Members  themselves  to  the  real  issue  of  race 
consciousness  which  the  Court  has  been  asked  to  address. 

The  subconscious  emotional  response  which  exists,  yet  which  is 
rarely  articulated,  has  now  arguably  shown  up  in  the  reasoning  of 
the  majority's  opinion.  This  rarely  articulated  response  may  be  pre- 
sented in  the  form  of  a  question:  When  is  black  too  much  black? 

When  is  black  too  much  black?  This  question  and  emotion  is  per- 
vasive in  American  life,  yet  rarely  openly  acknowledged  or  ad- 
dressed. One  could  argue  that  it  is  a  part  of  our  psychic  that  is 
rarely  consciously  addressed,  yet  often  unconsciously  acted  upon. 

The  U.S.  Supreme  Court's  recent  opinion  of  Shaw  v.  Reno,  in  my 
opinion,  has  now  finally  placed  this  question  before  the  American 
people,  our  American  courts.  And  our  American  value  system. 

When  is  black  too  much  black?  It  would  seem  that  the  court 
feels,  as  many  others  sometimes  subconsciously  feel,  that  a  major- 
ity-minority district  is  a  black  district. 

Unfortunately,  some  see  a  majority  black  district  as  being  an  all- 
black  district  or  a  segregated  district.  American  Heritage  Diction- 
ary defines  "to  segregate"  as,  "one  to  separate  or  isolate  others 
from  a  main  body,  to  impose  the  separation  of  a  race  or  class  from 
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the  rest  of  society."  The  truth  of  the  matter  is  that  majority-minor- 
ity districts  are  not  all-black  districts,  regardless  of  one's  psycho- 
logical subconscious  emotion  relating  thereto. 

These  two  North  Carolina  congressional  districts  are,  in  fact,  in- 
tegrated districts.  The  12th  Congressional  District  has  approxi- 
mately 47  percent  white  voting  age  population  and  approximately 
42  percent  total  white  population.  The  First  Congressional  District 
has  approximately  47  percent  white  voting  age  population  and  ap- 
proximately 42  percent  total  white  population.  These  are  integrated 
districts. 

However,  in  Shaw  v.  Reno,  the  Supreme  Court,  through  its  di- 
vided opinion,  states  that 

Today  we  hold  only  that  appellants  have  stated  a  claim  under  the  equal  protection 
clause  by  alleging  that  the  North  Carolina  General  Assembly  adopted  a  reapportion- 
ment scheme  so  irrational  on  its  face  that  it  can  be  understood  only  as  an  effort 


to  segregate  voters  into  separate  voting  districts  because  of  their  race  and  that  sepa- 
ration lacks  sufficient  justification. 

The  Court's  majority  seems  to  go  further  in  an  arguably  incorrect 
subconscious  race  conscious  manner  when  it  again  appears  to  see 
these  two  districts  has  all-black  or  too-black  districts.  The  Court's 
majority  says,  a  reapportionment  plan  that  includes  in  one  district 
individuals  who  belong  to  the  same  race  but  who  are  otherwise 
widely  separated  by  geographical  and  political  boundaries  and  who 
may  have  little  in  common  with  one  another  but  the  color  of  their 
skin  bears  uncomfortable  resemblances  to  political  apartheid. 

"Apartheid"  is  defined  from  the  same  aforementioned  source  as 
an  official  policy  of  racial  segregation  promulgated  in  the  republic 
of  South  Africa.  Apartheid  is  clearly  a  separation  of  people  totally 
and  exclusively  by  race. 

Again,  one  could  argue  that  some  members  of  the  Court  have 
failed  to  consciously  understand  that  these  districts  are  not  all 
black  districts,  are  not  segregated  districts,  are  not  separated  by 
race.  These  are  very  racially  integrated  districts.  These  districts 
are  no  more  segregated  than  District  No.  11,  which  is  91  percent 
white  and  7  percent  black,  or  District  No.  10,  which  is  93  percent 
white  and  5  percent  black,  or  Districts  2,  3,  and  4,  which  are  ap- 
proximately 76  percent  white  and  21  percent  black. 

The  issue  again  retreats  to  the  rarely  articulated  question  even 
for  the  Court's  own  introspective  analysis:  When  is  black  too  much 
black? 

In  short,  one  must  wonder  if  race  consciousness  in  voting  pat- 
terns and  its  subconscious  motivations  do  not  sometimes  interfere 
with  and  cloud  our  intellectual  reasoning. 

It  should  be  made  very  clear  that  not  all  whites  and  not  all  Su- 
preme Court  justices  fall  prey  to  the  oftentimes  comfortable  sub- 
conscious emotion  of  race  consciousness  in  their  decisionmaking  af- 
fairs. Justice  White's  dissenting  opinion  shows  a  historical  aware- 
ness of  North  Carolina  and  a  sensitization  for  constructive  court  ac- 
tion to  help  remedy  the  psychological  and  destructive  vestiges  of  a 
previously  negative  chapter  of  American  history. 

In  regard  to  North  Carolina's  plan.  Justice  White  states: 

Nonetheless,  the  notion  that  North  CaroUna's  plan  under  which  whites  remain  a 
voting  majority  in  a  disproportionate  number  of  congressional  districts  and  piu"suant 
to  which  the  State  has  sent  its  first  black  representatives  since  Reconstruction  to 
the  U.S.  Congress,  might  have  violated  appellant's  constitutional  right  is  both  a  fie- 


41 

tion  and  a  departure  from  the  settled  equal  protection  principles.  Seeing  no  good 
reason  to  engage  in  either,  I  dissent. 

Mr.  Chairman  and  members  of  this  committee,  if  the  U.S.  Su- 
preme Court  re-reviews  the  North  Carolina  redistricting  plan, 
hopefully  the  Court's  majority  will  see  how  this  plan  has  finally  in- 
tegrated the  North  Carolina's  congressional  delegation.  This  plan 
has  ended  almost  a  100-year  history  of  segregated  representation 
by  North  Carolina  in  the  U.S.  Congress,  and  has  not  been  in  viola- 
tion of  the  equal  protection  clause  of  our  U.S.  Constitution. 

Mr.  Chairman  and  members  of  this  committee,  I  feel  that  these 
hearings  are  of  significant  importance  to  the  open  and  frank  refine- 
ment and  discussion  of  the  Voting  Rights  Act.  I  have  offered  these 
comments  in  an  effort  to  be  as  open  and  candid  as  possible  so  that 
the  exchange  of  ideas  and  opinions  would  be  of  some  useful  value 
to  your  deliberations. 

This  type  of  intellectual  and  pragmatic  exchange  in  my  opinion 
is  more  valuable  than  rhetoric  or  responses  based  on  crises.  Your 
hearings  are  not  only  important  to  the  U.S.  Congress  but  they  are 
of  crucial  importance  to  continuing  and  everlasting  efforts  of  Amer- 
icans seeking  the  democratic  principles  of  freedom  and  equal  oppor- 
tunity. 

Thank  you. 

[The  prepared  statement  of  Mr.  Spaulding  follows:] 
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STATEMENT  BY  KENNETH  B.  SPAULDING  TO  THE 
HOUSE  SUBCOMMITTEE  ON  CIVIL  AND  CONSTITUTIONAL  RIGHTS 

OCTOBER  12,  1993 

As  a  candidate  for  the  U.  S.  House  of  Representatives  from  the 
State  of  North  Carolina  and  prior  to  the  most  recent 
redistricti ng,  it  was  politically  necessary  and  mandatory  that  I 
review  the  voting  patterns  in  the  Second  Congressional  District. 
This  historical  review  inevitably  required  the  forthright 
addressing  of  both  the  political  party  voting  patterns  and  the 
district's  racial  voting  patterns. 

The  Second  Congressional  District,  for  almost  100  years,  tended 
to  be  strongly  Democrat.  It's  Representatives,  since 
Reconstruction,  were  always  white  males.  I  clearly  satisfied  the 
first  historical  category.  I  was  and  am  a  Democrat.  I  did  not, 
however,  satisfy  the  second  historical  category  in  that  I  was  a 
non-white  male.  With  this  in  mind,  I  reviewed  briefly  the 
efforts  of  other  African  Americans  who  had  previously  run  from 
this  same  Congressional  District.  Howard  Lee,  former  Mayor  of 
Chapel  Hill,  ran  and  was  defeated.  Eva  Clayton,  longtime 
community  and  civic  leader,  well-educated  and  extremely 
articulate,  ran  and  was  defeated.  H.  M.  "Mickey"  Michaux,  former 
State  Representative,  former  U.  S.  Attorney  and  very  gifted 
political  leader,  ran  and  was  defeated.  In  short,  it  was  quite 
obvious  that  each  and  every  African  American  citizen,  regardless 
of  their  high  degree  of  education,  community  involvement, 
previous  record  of  service,  capabilities  and  abilities,  had  been 
unsuccessful  in  their  attempts  to  represent  the  Second 
Congressional  District.  The  historical  record  was  also  very 
clear  in  that  the  enti  re  North  Carolina  Delegation  to  the  United 
States  Congress  was  all  white  and  all  male. 

It  was  my  firm  desire  to  face  all  of  these  odds  and  to  again 
offer  our  State  and  the  Second  Congressional  District  an 
opportunity  for  diversity,  as  well  as,  to  help  end  our  State's 
unenviable  position  of  sending  a  racially  segregated  delegation 
to  the  U.  S.  Congress. 

The  voting  patterns  in  this  District  clearly  proved  that  said 
patterns  were  not  "color  blind".  The  District  was  approximately 
65%  white  and  35%  African  American.  The  Democratic  voters  were 
approximately  60%  white  and  40%  African  American.  This  district, 
therefore,  was  an  integrated  and  diverse  district. 

It  was  my  personal  and  political  desire  that  I  garner  white  votes 
as  well  as  black  votes.  It  was  also  my  firm  conviction  that  a 
Black  elected  officeholder  could  represent  both  white  and  black 
citizens,  alike. 
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The  biggest  obstacle  that  I  saw  was  not  my  political  philosophy 
which  was  fiscally  conservative,  firm  on  issues  of  crime  and  a 
moderate  approach  to  Congressional  issues,  but  was  a  "glass  wall" 
that  existed  because  of  "race  consciousness"  in  voting  patterns. 
With  this  in  mind,  from  the  beginning  of  my  campaign  for  Congress 
to  the  end,  I  worked  just  as  hard  to  cultivate  white  votes  as  I 
did  to  cultivate  black  votes.  Efforts  were  made  personally,  on 
the  radio  media,  the  press  media  and  direct  mailing  to  attract 
white  voters  to  my  candidacy. 

These  efforts  were  successful  in  my  home  county  of  Durham  which 
had  six  years  of  intimate  knowledge  of  my  character,  voting 
record  and  leadership  skills.  Outside  of  Durham,  the  efforts 
were  more  difficult  because  the  voters  had  to  become 
knowledgeable  of  me  as  a  candidate.  This  was  even  more 
complicated  due  to  the  fact  that  many  of  the  new  potential  white 
voters  had  historically  and  consistently  shown  an  unwillingness 
to  vote  for  non-white  candidates. 

Therefore,  advertising,  campaigning  and  person-to-person  efforts 
were  directed  in  an  integrated  and  bi-racial  manner.  It  was  my 
campaign's  strategy  to  find  every  white  vote  that  I  could  and 
convert  it,  while  continuing  to  become  known,  in  the  new  black 
voters'  communities  across  the  ten  county  district.  USA  Today 
did  a  feature  story  on  my  efforts  to  win  over  white  voters  as  I 
had  previously  done  in  Durham. 

As  I  campaigned  across  the  district,  it  became  clearer  and 
clearer  that  no  one  person  could  eradicate  the  "race 
consciousness"  that  existed  in  the  very  fabric  of  people's  daily 
lives.  In  the  closing  weeks,  I  felt  within  that  the  "race 
consciousness"  obstacle  was  too  ingrained  in  people's  work  lives, 
school  lives,  church  lives,  social  lives  and  in  particular  in 
potential  voters'  political  lives. 

This  recognition  caused  me  to  work  even  harder,  personally,  to 
follow  through  on  my  commitment  to  a  "color  blind"  campaign.  I 
felt  that  change  could  only  come  by  example  and  hard  work,  even 
if  victory  for  the  primary  was  lost.  There  were  too  many  white 
supporters  who  had  faith  in  my  candidacy  and  too  many  black 
voters  who  shared  "hope"  in  my  efforts. 


It  was  ironic  and  unfortunate  that  white  and  black  supporters  who 
had  unified  in  a  manner  unparalleled  in  the  Second  Congressional 
District  would  run  into  the  same  "glass  wall"  of  "race 
consciousness"  voting  which  in  effect  was  created  in  legislature 
after  legislature  by  redi stricting  efforts  to  discourage  black 
participation  and  representation. 

Eventhough,  there  was  not  an  electoral  victory,  I  feel  that  both 
white  and  black  supporters  felt  a  sense  of  accomplishment  in 
coming  so  close  (48%  of  the  Primary  vote)  to  success  when  "race 
conscious"  voting  was  so  prevalent.  Also,  the  voting  pattern  of 
Durham  in  May  of  1984  clearly  showed  that  once  many  white  voters 
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e  familiar  with  black  elected  officeholders,  "race 
ious"  voting  became  less  prohibitive.  (Parenthetically,  the 
mentioned  was  shown  not  only  in  this  Congressional  race, 
Durham  was  strongly  supportive  of  my  candidacy,  but  also  in 
ree  successful  legislative  races.  Illustratively,  my  State 
races  began  with  my  receiving  a  strong  black  vote  plus  a 
ctable  number  of  white  votes  in 
n  field-three  seat  primary, 
ained  a  strong  black  vote  and 
significant  and  large  numbers. 
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The  lesson  that  I  have  learned  from  this  experience,  I  feel, 
confirms  the  need  for  Voting  Rights  Act  remedies  and  Court 
approval  of  remedial  efforts  to  eradicate  historically  embedded 
"race  conscious"  voting. 

The  Voting  Rights  Act  serves  as  a  remedial  tool  which  helps  to 
shatter  the  "glass  wall"  of  "race  conscious"  voting  which  is 
ingrained  in  too  many  voters  even  in  1993.  I  want  to  make  it 
very  clear  that  there  are  many  white  voters  who  refuse  to  let 
"race"  make  their  political  decisions  and  choices.  However, 
there  are  still  too  many  systemic  effects  of  society  and  politics 
which  defeat  the  individual  efforts  of  black  candidates.  Often , 
"race  conscious"  voting  choices  are  subconscious.  I  equate  this 
subconscious  emotional  response  to  the  recent  studies  which  show 
that  neighborhoods  are  perceived  by  some  whites  as  "turning 
black"  or  "going  black"  when  as  little  as  one-quarter  of  the 
neighboring  residents  are,  in  fact,  black.  Psychologically, 
unfortunately,  "race  consciousness"  is  an  emotion,  and  not  a 
logical,  rational  response.  It  is  often  not  felt  with  malice, 
but  its  effect  can  be  just  as  detrimental.  Arguably,  a  case  in 
point  is  our  U.  S.  Supreme  Court's  divided  opinion  in  Shaw  v. 
Reno.  We  have  a  United  States  Supreme  Court  whose  composition 
does  not  adequately  reflect  the  diversity  of  our  America  in  many 
ways.  Non-diversity  of  background  may  lead  to  non-malicious 
intellectual  postulations  which  reflect  a  perspective  which  is 
consistent  with  the  issue  which  needs  remedying.  I  would  argue 
that  this  most  recent  opinion  on  its  face  shows  a  paucity  of 
sensitization  by  some  members,  themselves,  to  the  real  issue  of 
"race  consciousness"  which  the  Court  has  been  asked  to  address. 
The  subconscious  emotional  response  which  exists,  yet  which  is 
rarely  articulated,  has  now,  arguably,  shown  up  in  the  reasoning 
of  the  majority's  opinion.  This  rarely  articulated  response  may 
be  presented  in  the  form  of  a  question  -  "When  is  black,  too  auch 
black?" 


When  is  black,  too  wuch  black?  This  question  and  emotion  is 
pervasive  in  American  life,  yet  rarely  openly  acknowledged  or 
addressed.  One  could  argue  that  it  is  a  part  of  our  psychic  that 
is  rarely  consciously  addressed,  yet  often  unconsciously  acted 
upon . 


45 


The  U.  S.  Supreme  Court's  most  recent  opinion  of  Shaw  v.  Reno,  in 

my  opinion,  has  now  finally  placed  this  question  before  the 

American  people,  our  American  Courts  and  our  American  value 
system. 


When  is  black,  too  auch  black? 
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However,  in  Shaw  v.  Reno,  the  Supreme  Court,  through  its  divided 
opinion,  states  that  "..today  we  hold  only  that  appellants  have 
stated  a  claim  under  the  Equal  Protection  Clause  by  alleging  that 
the  N.  C.  General  Assembly  adopted  a  reapportionment  scheme  so 
irrational  on  its  face  that  it  can  be  understood  only  as  an 
effort  to  segregate  voters  into  separate  voting  districts  because 
of  their  race,  and  that  separation  lacks  sufficient 
justification".  The  Court's  majority  seem  to  go  further  in  an 
arguably  incorrect  subconscious  "race  conscious"  manner  when  it 
again  appears  to  see  these  two  districts  as  all  bl  ack  or  too 
black  districts.  The  Court's  majority  says,  "A  reapportionment 
plan  that  includes  in  one  district  individuals  who  belong  to  the 
same  race,  but  who  are  otherwise  widely  separated  by  geographical 
and  political  boundaries  and  who  may  have  little  in  common  with 
one  another  but  the  color  of  their  skin,  bears  uncomfortable 
resemblances  to  political  apartheid". 

Apartheid  is  defined  from  the  same  aforementioned  source  as  "an 
official  policy  of  racial  segregation  promulgated  in  the  Republic 
of  South  Africa."  Apartheid  is  clearly  a  separation  of  people 
totally  and  exclusively  by  race.  Again,  one  could  argue  that 
some  members  of  the  Court  have  failed  to  consciously  understand 
that  these  districts  are  not  all  black,  are  not  segregated,  and 
are  not  separated  by  race.  These  are  very  racially  i  ntegrated 
districts.  These  districts  are  no  more  segregated  than  District 
#11  which  is  91%  white  and  7%  black,  or  District  #10  which  is  93% 
white  and  5%  black,  or  Districts  2,  3,  and  4  which  are 
approximately  76%  white  and  21%  black.  The  issue  again  retreats 
to  the  rarely  articulated  question  even  for  the  Court's  own 
introspective  analysis,  When  is  black,  too  Buch  black?. 
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In  short,  one  must  wonder  if  "race  consciousness"  in  voting 
patterns  and  its  subconscious  motivations  do  not  sometimes 
interfere  with  and  cloud  our  intellectual  reasoning. 

It  should  be  made  very  clear  that  not  all  whites  and  not  all 
Supreme  Court  Justices  fall  prey  to  the  oftentimes  comfortable 
subconscious  emotion  of  "race  consciousness"  in  their  decision 
making  affairs.  Justice  White's  dissenting  opinion  shows  an 
historical  awareness  of  North  Carolina  and  a  sensitization  for 
constructive  Court  action  to  help  remedy  the  psychological  and 
destructive  vestiges  of  a  previously  negative  chapter  of  American 
history.  In  regard  to  North  Carolina's  plan,  Justice  White 
states,  "Nonetheless,  the  notion  that  North  Carolina's  plan, 
under  which  whites  remain  a  voting  majority  in  a  disproportionate 
number  of  congressional  districts,  and  pursuant  to  which  the 
State  has  sent  its  first  black  representatives  since 
Reconstruction  to  the  United  States  Congress,  might  have  violated 
appellants'  constitutional  rights  is  both  a  fiction  and  a 
departure  from  settled  equal  protection  principles.  Seeing  no 
good  reason  to  engage  in  either,  I  dissent." 

In  conclusion,  if  the  United  States  Supreme  Court  re-reviews  the 
North  Carolina  redi stri ct i ng  plan,  hopefully,  the  Court's 
majority  will  see  how  this  plan  has  finally  i  ntegrated  North 
Carolina's  Congressional  delegation.  This  plan  has  ended  almost 
100  years  of  segregated  representation  by  North  Carolina  in  the 
United  States  Congress,  and  has  not  been  in  violation  of  the 
"Equal  Protection  Clause"  of  our  U.  S.  Constitution. 

Mr.  Chairman  and  members  of  this  Committee,  I  feel  that  these 
hearings  are  of  significant  importance  to  the  open  and  frank 
refinement  and  discussion  of  the  Voting  Rights  Act.  I  have 
offered  these  comments  in  an  effort  to  be  as  open  and  candid  as 
possible,  so  that  the  exchange  of  ideas  and  opinions  would  be  of 
some  useful  value  to  your  deliberations.  This  type  of 
intellectual  and  pragmatic  exchange,  in  my  opinion,  is  more 
valuable  than  rhetoric  or  responses  based  on  crises.  Your 
hearings  are  not  only  important  to  the  United  States  Congress, 
but  they  are  of  crucial  importance  to  the  continuing  and 
everlasting  efforts  of  Americans  seeking  the  democratic 
principles  of  freedom  and  equal  opportunity. 
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Mr.  Hyde.  Mr.  Chairman,  we  are  honored  to  have  Randsill  Ken- 
nedy with  us  this  morning.  He  has  taught  at  Harvard  Law  School 
since  1984.  He  is  a  Rhodes  scholar  and  a  1982  graduate  of  Yale 
Law  School. 

After  law  school,  Mr.  Kennedy  clerked  for  Judge  K.  Skelly 
Wright  of  the  U.S.  Court  of  Appeals  in  the  District  of  Columbia, 
and  for  the  late  Justice  Thurgood  Marshall  of  the  Supreme  Court. 

Mr.  Kennedy  has  written  on  the  greatness  of  Justice  Marshall, 
competing  conceptions  of  racial  discrimination,  and  racial  critiques 
of  legal  education. 

Professor  Kennedy. 

STATEMENT  OF  RANDALL  KENNEDY,  PROFESSOR,  HARVARD 
UNIVERSITY  LAW  SCHOOL,  CAMBRIDGE 

Mr.  Kennedy.  Thank  you,  Mr.  Chairman.  It  is  a  great  pleasure 
to  have  the  opportunity  to  testify  before  the  subcommittee.  Con- 
troversies over  the  basic  ground  rules  governing  the  distribution  of 
political  representation  have  emerged  as  a  subject  of  widespread 
notice  in  the  aftermath  of  three  events. 

One  is  the  uproar  that  surrounded  the  nomination  and  then  the 
withdrawal  of  Prof.  Lani  Guinier  to  head  the  Civil  Rights  Division 
of  the  Department  of  Justice. 

The  second  is  a  striking  augmentation  of  black  political  power, 
a  change  in  American  life  that  has,  among  other  things,  noticeably 
affected  the  racial  composition  of  the  House  of  Representatives. 
Never  in  the  history  of  the  Nation  have  there  been  more  black 
Members  in  the  House. 

A  third  event  is  the  Supreme  Court's  recent  ruling  in  Shaw  v. 
Reno  that,  in  some  circumstances,  the  Constitutional  rights  of 
nonblacks  are  violated  when  States  purposefully  seek  to  create  con- 
gressional jurisdictions  in  which  blacks  comprise  the  voting  major- 
ity. 

These  three  events  are  interrelated.  Shaw  put  a  question  mark 
next  to  the  process  by  which  many  blacks  have  recently  been  elect- 
ed; of  the  16  blacks  elected  to  Congress  in  1992,  13  represent  dis- 
tricts purposefully  designed  to  contain  a  majority  of  black  voters. 

Professor  Guinier  put  a  question  mark  next  to  this  process  as 
well,  finding  it  inadequate  to  the  task  of  fully  and  effectively  inte- 
grating blacks  into  all  aspects  of  governance. 

Finally,  a  wide  array  of  observers  put  a  question  mark  next  to 
Professor  Guinier,  or  at  least  the  prospect  of  her  becoming  an  as- 
sistant attorney  general,  because  they  found  the  measures  she  fa- 
vors disturbingly  radical. 

In  the  brief  time  that  I  have  with  you,  I  cannot  possibly  hope  to 
untangle  the  skein  of  issues  implicated  by  these  events.  I  can,  how- 
ever, suggest  avoiding  certain  habits  of  mind  that  cripple  produc- 
tive thinking  on  how  to  improve  our  current  situation. 

First  and  most  importantly,  we  need  to  recognize  and  counteract 
the  strong  impulse  abroad  in  our  political  culture  to  ignore  or  deny 
the  extent  to  which  racial  minorities  are  unfairly  disadvantaged  by 
rules  and  customs  that,  because  of  their  strong  majoritarian  bias, 
unduly  favor  whites  in  electoral  competition. 

In  Shaw,  the  5  to  4  majority  of  the  Justices  appeared  captivated 
by  the  idea  that  purposefully  creating  black  majority  districts  may 
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balkanize  us  into  competing  racial  factions,  as  if  before  affirmative, 
race-conscious  districting  North  Carolina's  political  arena  was  free 
of  racial  divisions. 

It  was  left  to  the  dissenting  justices  to  note  that  North  Carolina 
had  traditionally  been  balkanized  with  a  white  majority  faction 
completely  monopolizing  all  the  congressional  seats;  that  it  was 
only  after  the  1990  redistricting  that,  for  the  first  time  since  the 
turn  of  the  century,  blacks  were  able  to  join  the  State's  congres- 
sional delegation;  and  that  even  after  the  creation  of  the  two  black 
majority  districts,  whites  remain  a  voting  majority  in  10  of  North 
Carolina's  12  congressional  districts. 

A  second  lamentable  habit  is  laziness  compounded  by  parochial- 
ism, traits  that  become  disturbingly  evident  during  the  controversy 
over  Professor  Guinier's  nomination.  While  there  are  certainly  re- 
spectable grounds  on  which  to  disagree  with  Professor  Guinier  and 
the  ideas  she  advances,  some  influential  persons  who  participated 
in  the  episode  showed  themselves  to  be  ignorant  not  only  of  the 
complexities  of  her  work  but  ignorant  too  of  the  various  strands  of 
democratic  thought  in  the  United  States  and  around  the  world. 

If  you  will  let  me  digress  for  a  moment  to  indicate  that,  over  and 
over  again,  Professor  Guinier  has  been  criticized  as  a  person  who 
is  in  favor  of  safe  districting.  This  is  rather  ironic  since  she  has 
very  trenchantly  criticized  race-conscious,  single-member  district- 
ing. 

She  has  criticized  it  on  a  variety  of  grounds.  First,  she  notes  that 
it  offers  an  incentive  to  residential  racial  separatism  and  for  mi- 
norities penalized  dispersion  which  seems  especially  to  hurt  His- 
panics. 

Second,  Professor  Guinier  observes  that  race-conscious,  single- 
member  districts  cannot  adequately  address  the  multiracial  char- 
acter of  many  districts. 

Third,  it  is  done  by  self-interested  political  professionals  who  fre- 
quently put  the  preservation  of  their  own  power  above  all  compet- 
ing concerns. 

Fourth,  Professor  Guinier  objects  to  the  way  that  single-member 
districting  buttresses  the  hegemony  of  the  two-party  system 
marginalizing  third-party  challengers  and  encouraging  a  religiously 
centrist,  lowest-common-denominator  style  of  politics  hostile  to  any 
ideas  outside  of  the  mainstream. 

Fifth,  she  complains  that  it  impedes  the  construction  of  trans-ra- 
cial political  coalitions. 

Professor  Guinier  believes  that  race-conscious  districting  is  con- 
stitutional; but  as  a  policy  matter,  she  has  criticized  it  rather 
trenchantly.  Yet  over  and  over  and  over  again,  one  hears  her  char- 
acterized as  a  person  who  has  mindlessly  embraced  race-conscious 
districts.  She  is  really  asking,  how  can  we  improve  the  current  sit- 
uation? And  she  is  really  proposing  voting  schemes  alternative  to 
those  which  are  currently  in  place. 

Some  who  have  criticized  Professor  Guinier  as  antidemocratic 
and  un-American  act  as  if  they  had  never  read  James  Madison  and 
the  Federalist  Papers  or  considered  the  obstacles  to 
majoritarianism  built  into  the  Bill  of  Rights,  bicameral  legislatures, 
and  quotas  dictating  that  all  States  must  be  represented  by  two 
Senators,  regardless  of  differences  in  populations;  or  customs  like 
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the  Senate  filibuster  by  which  minorities  compel  majorities  to  take 
their  interests  into  account. 

Some  of  Professor  Guinier's  critics  speak  as  if  there  was  only  one 
truly  democratic  way.  Pressed  to  justify  withdrawing  her  nomina- 
tion, our  President  remarked  that  in  her  writings  she  had  seemed 
to  advocate  proportional  representation,  which,  indeed,  she  does. 
And  President  Clinton  suggested  that  these  sorts  of  proposals  were 
antidemocratic  and  difficult  to  defend. 

But  as  an  unsigned  editorial  in  the  New  Yorker  caustically 
noted.  President  Clinton's  view  "will  come  as  news  to  the  good  peo- 
ple of  Germany,  Spain,  the'  Netherlands,  and  Sweden.  Indeed,  most 
of  the  electorates  of  continental  Europe  including  those  of  the  liber- 
ated East,  elect  their  legislatures  under  some  form  of  proportional 
representation." 

A  third  habit,  related  to  the  second,  is  a  tendency  to  avoid  the 
effort  of  staying  alert  to  the  requirements  of  our  specific  conditions 
by  following  unquestioningly  overused  slogans.  Color  blindness  has 
become  such  a  slogan.  Some  devotees  of  it  fail  to  recognize  that,  as 
my  recently  deceased  senior  colleague  at  Harvard,  Paul  Freund,  ob- 
served, Justice  Harlan's  reference  to  color  blindness  is  not  a  ref- 
erence to  constitutional  text  but  it  is  a  constitutional  metaphor. 
There  is  nothing  in  the  text  of  the  constitution  that  should  prevent 
legislatures  from  purposefully  assuring  racial  minorities  of  mean- 
ingful integration  into  all  aspects  of  democratic  governance. 

The  idea  of  color  blindness  retains  much  of  its  allure  in  part  be- 
cause of  its  estimable  lineage  as  a  slogan  of  liberation.  In  the 
1940's,  1950's,  and  1960's,  against  the  backdrop  of  laws  that  used 
racial  distinctions  to  exclude  blacks  from  opportunities  available  to 
whites,  it  seemed  that  racial  subordination  could  be  overcome  sim- 
ply by  mandating  the  application  of  race-blind  law. 

That  was  an  error.  This  error  should  not  prevent  us,  however, 
from  benefitting  from  the  experience  of  the  past  quarter  century, 
experience  that  shows  that  colorblind  procedures  may  be  sufficient 
to  attain  racial  justice  in  some  circumstances  but  not  in  others. 

It  would  be  tragic  if  color  blindness,  a  metaphor  used  by  Justice 
John  Marshall  Harlan  in  an  unsuccessful  effort  to  prevent  de  jure 
racial  barriers  in  the  19th  century,  was  used  successfully  to  limit 
our  thinking  about  possible  ways  of  uprooting  de  facto  racial  bar- 
riers in  the  late  20th  century. 

Thank  you  very  much. 

Mr.  Hyde.  Thank  you.  Professor  Kennedy. 

[The  prepared  statement  of  Mr.  Kennedy  follows:] 
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Testimony  from  Randall  Kennedy,  Professor,  Harvard  Law 
School,  to  be  given  to  the  Congress  of  the  United  States, 
House  Judiciary  Committee,  Subcommittee  on  Civil  and  Con- 
stitutional Rights,  October  15,  1992. 

*  *  * 

It  is  a  great  pleasure  to  have  the  opportunity  to 
testify  before  the  House  Judiciary  Committee's  Subcommittee 
on  Civil  and  Constitutional  Rights.   I  have  been  informed 
that  what  prompts  this  occasion  for  discussion  is  a  desire 
to  explore  certain  features  of  ongoing  debates  over  race  re- 
lations policies,  particularly  those  that  regulate  the  al- 
location of  electoral  power. 

Controversies  over  the  basic  groundrules  governing 
the  distribution  of  political  representation  have  emerged  as 
a  subject  of  widespread  notice  in  the  aftermath  of  three 
events.   One  is  the  uproar  that  surrounded  the  nomination, 
and  then  the  withdrawal,  of  Professor  Lani  Guinier  to  head 
the  Civil  Rights  Division  of  the  Department  of  Justice.   The 
second  is  a  striking  augmentation  of  black  political  power, 
a  change  in  American  life  that  has,  among  other  things, 
noticeably  affected  the  racial  composition  of  the  House  of 
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Representatives.   Never  in  the  history  of  the  nation  have 
there  been  more  black  Members  in  the  House.   A  third  event 
is  the  Supreme  Court's  recent  ruling  in  Shaw  v.  Reno  that  in 
some  circumstances  the  constitutional  rights  of  non-blacks 
are  violated  when  states  purposefully  seek  to  create  Con- 
gressional jurisdictions  in  which  blacks  comprise  the  voting 
majority. 

These  three  events  are  inter-related.   Shaw  put  a 
question  mark  next  to  the  process  by  which  many  blacks  have 
recently  been  elected;  of  the  16  blacks  elected  to  Congress 
in  1992,  13  represent  districts  purposefully  designed  to 
contain  a  majority  of  black  voters.   Professor  Guinier  put  a 
question  mark  next  to  this  process  as  well,  finding  it  in- 
adequate to  the  task  of  fully  and  effectively  integrating 
blacks  into  all  aspects  of  governance.   Finally,  a  wide  ar- 
ray of  observers  put  a  question  mark  next  to  Professor 
Guinier,  or  at  least  the  prospect  of  her  becoming  an  As- 
sistant Attorney  General,  because  they  found  the  measures 
she  favors  disturbingly  radical. 

In  the  brief  time  that  I  have  with  you,  I  cannot  pos- 
sible hope  to  untangle  the  skein  of  issues  implicated  by 
these  events.   I  can,  however,  suggest  avoiding  certain 
habits  of  mind  that  cripple  productive  thinking  on  how  to 
improve  our  current  situation. 

First  and  most  importantly,  we  need  to  recognize  and 
counteract  the  strong  impulse  abroad  in  our  political  cul- 
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ture  to  ignore  or  deny  the  extent  to  which  racial  minorities 
are  unfairly  disadvantaged  by  rules  and  customs  that,  be- 
cause of  their  strong  majoritarian  bias,  unduly  favor  whites 
in  electoral  competition.   In  Shaw,  the  5-4  majority  of  the 
Justices  appeared  captivated  by  the  idea  that  purposefully 
creating  black  majority  districts  "may  balkanize  us  into 
competing  racial  factions"  --  as  if  before  affirmative, 
race-conscious  districting  North  Carolina's  political  arena 
was  free  of  racial  divisions.   It  was  left  to  the  dissenting 
Justices  to  note  that  North  Carolina  had  traditionally  been 
balkanized,  with  a  white  majority  faction  completely  monopo- 
lizing all  the  Congressional  seats;  that  it  was  only  after 
the  1990  redistricting  that,  for  the  first  time  since  the 
turn  of  the  century,  blacks  were  able  to  join  the  state's 
Congressional  delegation,  and  that  even  after  the  creation 
of  the  two  black  majority  districts,  whites  remain  a  voting 
majority  in  ten  of  North  Carolina's  twelve  congressional 
districts. 

A  second  lamentable  habit  is  laziness  compounded  by 
parochialism,  traits  that  became  disturbingly  evident  during 
the  controversy  over  Professor  Guinier's  nomination.   While 
there  are  respectable  grounds  on  which  to  disagree  with 
Professor  Guinier  and  the  ideas  she  advances,  some  influen- 
tial persons  who  participated  in  that  episode  showed  them- 
selves to  be  ignorant  not  only  of  the  complexities  of  her 
work,  but  ignorant,  too,  of  various  strands  of  democratic 
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thought  and  practice  within  the  United  States  and  around  the 
world.   Some  condemned  Guinier  as  if  they  had  never  read 
James  Madison  and  The  Federalist  Papers  or  considered  the 
obstacles  to  ma joritarianism  built  into  the  constitutional 
structure  —  including  the  Bill  of  Rights,  bicameral  legis- 
latures, and  quotas  dictating  that  all  states  must  be 
represented  by  two  Senators  regardless  of  differences  in 
populations  —  or  reflected  in  customs  —  like  the  Senate 
filibuster  --  by  which  minorities  compel  majorities  to  take 
their  interests  into  account. 

Some  of  Professor  Guinier 's  critics  spoke  as  if  there 
was  only  one  truly  democratic  way.   Pressed  to  justify  with- 
drawing her  nomination,  President  Clinton  remarked  that  in 
her  writings  she  had  seemed  to  advocate  proportional  repre- 
sentation, which  he  termed  "antidemocratic  and  difficult  to 
defend."   But  as  an  unsigned  editorial  in  the  New  Yorker 
caustically  noted,  Clinton's  view  "will  come  as  news  to  the 
good  people  of  Germany,  Spain,  the  Netherlands,  and  Sweden. 
.  .  .  Indeed,  most  of  the  electorates  of  continental  Europe, 
including  those  of  the  liberated  East,  elect  their  legisla- 
tures under  some  form  of  proportional  representation." 

A  third  habit,  related  to  the  second,  is  a  tendency 
to  avoid  the  effort  of  staying  alert  to  the  requirements  of 
our  specific  conditions  by  following  unquestioningly  over- 
used and  over-broad  slogans.   "Color-blindness"  has  become 
such  a  slogan.   Some  devotees  of  it  fail  to  recognize  that, 
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as  my  recently-deceased  senior  colleague  Paul  Freund  ob- 
served, Justice  Harlan's  reference  to  color  blindness  is  not 
a  reference  to  constitutional  text  but  to  constitutional 
metaphor.   There  is  nothing  in  the  Constitution  that  should 
prevent  legislatures  from  purposefully  assuring  racial 
minorities  of  meaningful  integration  into  all  aspects  of 
democratic  governance. 

The  idea  of  color-blindness  retains  much  of  its  allure 
in  part  because  of  its  estimable  lineage  as  a  slogan  of 
liberation.   In  the  forties,  fifties,  and  sixties,  against 
the  backdrop  of  laws  that  used  racial  distinctions  to  ex- 
clude blacks  from  opportunities  available  to  whites,  it 
seemed  that  racial  subordination  could  be  overcome  simply  by 
mandating  the  application  of  race-blind  law.   This  error 
should  not  prevent  us  from  benefiting  from  the  experience  of 
the  past  guarter  century,  experience  that  shows  that  color- 
blind procedures  may  be  sufficient  to  attain  racial  justice 
in  some  circumstances  but  not  in  others. 

It  would  be  tragic  if  "color  blindness,"  a  metaphor 
used  by  Justice  John  Marshall  Harlan  in  the  an  unsuccessful 
effort  to  prevent  de  jure  racial  barriers  in  the  nineteenth 
century,  was  used  successfully  to  limit  our  thinking  about 
possible  ways  of  uprooting  de  facto  racial  barriers  in  the 
late  twentieth  century. 


55 

Mr.  Hyde.  Lastly,  we  will  hear  from  Joseph  Broadus  who  is  an 
assistant  professor  at  George  Mason  School  of  Law, 

He  was  a  law  clerk  for  Judge  Joseph  Hatchet  of  the  fifth  circuit 
and  has  worked  as  a  legislative  analyst  for  the  Florida  House  of 
Representatives. 

He  teaches  a  variety  of  subjects  at  George  Mason  including  con- 
stitution law. 

We  are  delighted  to  have  you  here,  Professor. 

STATEMENT  OF  JOSEPH  E.  BROADUS,  ASSISTANT  PROFESSOR, 
GEORGE  MASON  SCHOOL  OF  LAW,  FAHIFAX,  VA 

Mr.  Broadus.  Thank  you.  And  I  am  happy  to  be  here. 

I  take  this  opportunity  to  appear  before  the  subcommittee  to  pro- 
vide background  and  analysis  on  two  cases  by  the  U.S.  Supreme 
Court  that  proved  greatly  troubling.  And  those  cases  are  Presley  v. 
Etowah  and  Shaw  v,  Reno. 

In  the  Presley  case,  which  addressed  the  reach  of  section  5  of  the 
Voting  Rights  Act,  it  found  that  revisions  that  changed  or  limited 
the  powers  or  duties  of  office  did  not  violate  the  section  5  provision. 

And  in  Shaw  v.  Reno,  we  know  that  we  discovered  that  section 
5  was  not  a  shield  from  claims  by  majority  group  members  that 
precleared  redistricting  had  violated  the  rights  of  the  majority  by 
racial  gerrymandering. 

These  holdings  have  sparked  the  debate  on  the  continuing  effec- 
tiveness of  the  Voting  Rights  Act  and,  for  a  considerable  period, 
critics  as  diverse  as  Abigail  Thernstrom  from  Boston  College  and 
Pennsylvania's  Lani  Guinier  had  questioned  the  theoretical  as- 
sumption and  practical  consequences  of  the  Voting  Rights  Act.  But 
these  cases  have  transformed  that  discussion  from  an  academic  one 
to  one  of  front  page  importance  and  one  at  the  center  stage  of  the 
political  process.  One  cannot  overestimate  the  significance  of  this 
enterprise  in  reviewing  the  Voting  Rights  Act. 

The  Voting  Rights  Act  lies  at  the  heart  of  an  historic  effort  to 
achieve  interracial  democracy.  And  if  its  prescriptions  are  either 
flawed  or  hampered  in  their  operation,  a  shadow  is  cast  on  the 
prospects  of  building  a  colorblind  society. 

The  section  5  preclearance  procedures  are  expansive.  They  regu- 
late all  rules  governing  voting.  They  include  both  qualifications  or 
prerequisites  for  voting  and  any  standard  practice  or  procedure 
with  respect  to  voting.  However  small,  if  a  change  procedural  or 
substantive  effected  voting  it  will  be  covered  by  the  act.  And  the 
court  has  decided  over  a  long  series  of  cases  to  read  these  provi- 
sions expansively  and  to  cover  a  wide  range  of  procedures. 

But  the  Presley  case  presented  what  the  Court  majority  felt  was 
something  different.  In  these  two  Alabama  counties,  the  county 
commissioners  are  responsible  for  repair  and  maintenance  of  the 
roads.  And  what  had  occurred  was  that,  as  a  result  of  earlier  Fed- 
eral litigation,  in  two  separate  cases,  requirements  were  made  to 
expand  the  size  of  these  commissions  and  to  provide  for  election  of 
new  members.  And  in  both  cases,  in  both  of  these  counties,  reforms 
were  made  in  the  organization  and  operation  of  these  county  road 
commissions. 

In  one  case,  four  of  the  holdover  commissioners  voted  to  maintain 
their  present  control  over  expenditures  in  their  assigned  districts 
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while  assigning  to  the  newly  elected  members,  which  included  a 
minority  member,  the  duties  of  being  responsible  for  the  mainte- 
nance of  the  courthouse  and  the  supervision  of  county's  garbage 
house. 

And  they  voted  to  change  the  character  of  the  office  greatly,  and 
they  voted  that  expenditures  would  be  no  longer  regulated  by  the 
commissioners  in  the  districts  but  they  would  be  regulated  by  a 
vote  of  the  commission  majority.  This  resulted  in  a  claim  backed 
by  the  Justice  Department  that  this  amounted  to  diluting  the  vote 
of  the  minority  voters  because  if  they  could  acquire  office,  it  wasn't 
as  powerful,  it  wasn't  as  useful  to  them  in  achieving  their  objec- 
tives as  it  was  prior  to  the  change. 

But  the  Supreme  Court  refused  to  recognize  a  claim  on  this  basis 
under  section  5,  making  the  claim  that  it  couldn't  determine  how 
to,  on  a  principled  basis,  draw  a  distinction  between  any  change  in 
office  or  procedure  as  compared  to  any  other  change. 

And  an  example  that  it  gave  was,  what  if  this  change  had  been, 
for  example,  a  change  in  the  tax  rate  or  a  change  in  the  amount 
of  budgeting,  could  that  have  been  said  to  have  diluted  the  power 
of  representatives? 

The  court  said  that  it  would  have,  since  a  well-funded  county 
was  more  powerful  than  one,  a  lower  tax  base  or  lower  funding 
rate,  it  said  that  what  hadn't  been  presented  was  any  formula  that 
would  permit  it  to  distinguish  between  this  case  and  any  other  case 
involving  a  change  in  procedure,  and  that  change  in  powers  of  of- 
fice did  not  constitute  a  violation  of  the  preclearance  procedures. 

This  case,  for  many,  is  deeply  troubling.  It  is  deeply  troubling  be- 
cause, after  years  of  struggle  and  much  litigation,  people  acquire 
an  office,  only  to  discover  that  the  powers  and  consequences  of 
holding  that  office  have  been  greatly  diminished.  But  also  disturb- 
ing is  the  point  raised  by  the  court.  How  is  the  court  to  make  a 
principle  determination  of  which  characteristics  of  office  holding 
and  procedures  cannot  be  changed  without  invoking  a  problem 
under  the  Voting  Rights  Act? 

If  Congress  is  concerned  with  the  problem  presented  by  the  Pres- 
ley case,  then  it  must  address  two  questions.  One  is  the  question 
of  whether  or  not  it  is  consistent  with  its  goals  and  objectives  to 
prohibit  the  activity  involved  in  that  case.  And  the  other  one  is: 
How  can  it  craft  language  or  a  method  for  achieving  that  without 
leaving  the  Court,  without  direction  as  to  the  extent  to  which  it  is 
free  to  interpret  changes  in  structures  and  procedure  so  that  they 
are  clearly  under  the  Voting  Rights  Act  and  the  Court  doesn't  end 
up  arbitrating  almost  every  dispute  inside  of  local  governments. 

I  know  it  may  seen  extreme  to  suggest  that  the  court  might  end 
up  being  drawn  into  a  wide  range  of  disputes  when  the  Voting 
Rights  Act  principles  appear  so  clear.  But  one  should  consider  the 
recent  Colorado  case  of  Evans  v.  Romer,  which  applying  logic  from 
Hunter  v.  Erickson  determined  that  any  time  any  significantly 
identifiable  group  of  voters  were  disinfranchised  in  their  ability  to 
have  the  same  impact  that  they  had  previously  had  to  process,  that 
there  would  be  a  constitutional  equal  protection  violation.  Notice 
that  the  group  doesn't  have  to  be  a  protected  class  or  a  suspect 
class.  It  said  "any  group." 
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Now  this  case  may  prove  to  be  an  anomaly;  but  if  you  compare 
it  to  the  trend  in  cases  like  Shaw  v.  Reno,  you  see  that  there  is 
this  growing  problem  between  the  two  sides  of  this  problem.  And 
one  is  whether  or  not  what  we  are  seeking  is  equal  protection. 

In  terms  of  equal  procedures  just  having  the  same  rules  apply  to 
everyone  or  whether  we  are  seeking  to  achieve  something  that 
might  be  called  a  historic  mission.  That  is  dismantling  the  old  sys- 
tem that  existed  in  much  of  the  South  and  assign  power,  a  role  of 
power  to  the  white  majority. 

If  this  task  is  merely  one  of  guaranteeing  neutral  procedures,  it 
may  be  an  easier  one.  But  the  complaint  that  is  raised  against  neu- 
tral procedures  is  that  they  may  be  independent  if  there  is,  in  fact, 
no  historic  change  from  the  prior  prevailing  pattern. 

Precisely  what  the  debate  is  about  between  critics  as  diverse  as 
Guinier  and  Themstrom  is  the  consequence  of  taking  on  that  task 
of  trying  to  remold  that  historic  shape  of  society.  And  precisely 
what  the  debate  is  about  in  Shaw  v.  Reno,  between  the  majority 
and  the  minority,  is  whether  or  not  the  consequences  of  permitting 
race-based  remedies  are  more  detrimental  in  the  long  run  to  the 
process  of  self-government  and  to  the  position  of  the  minority  than 
the  occasional  consequences  of  the  functioning  of  the  political  sys- 
tem which  results  are  adverse  consequences. 

It  is  a  question  which  may,  to  some,  appear  to  be  overly  theoreti- 
cal. After  all,  the  suit  in  Shaw  v.  Reno  was  not  brought  by  minority 
group  members  living  in  the  district  who  sought  to — who  felt  they 
had  been  discriminated  against  because  they  will  be  classified  on 
the  basis  of  race.  It  was  brought  by  majority  group  members. 

And  while  their  formal  motivation  is  that  they  were  concerned 
about  an  equal  protection  violation,  perhaps,  as  in  many  things  po- 
litical, their  motivation  was  a  concern  for  their  influence  in  the 
shape  of  that  district.  And  that  is  an  all  together  legitimate  con- 
cern for  any  voter  to  be  concerned  about,  their  influence  inside 
their  district. 

But  what  we  are  going  to  have  to  face  is  that  this  question, 
which  occurs  in  employment  discrimination  law,  occurring  in  voter 
law,  is  a  question  of  values  and  a  question  of  objectives,  whether 
those  objectives  are  merely  to  be  there  formally  or  whether  there 
is  some  outcome  that  is  preferred  and  whether  that  outcome  is  to 
use  the  power  of  the  Gk)vernment  to  help  to  transfer  power  to  those 
who  have  been  without  it  for  so  long. 

Thank  you. 

[The  prepared  statement  of  Mr.  Broadus  follows:] 
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Thank  you,  Hr.  Chairman,  for  tha  opportunity  to  appear  bafort 
the  Subcommlttea  today.  My  Intent  la  to  provide  background  and 
analysis  of  two  recent  and  for  nany  greatly  troubling  0.9.  Supreae 
Court  caeas  addraaslng  the  reach  of  Section  9  of  the  Voting  Rlghte 
Act  Of  19SS.  Section  5  requlraa  either  admlnlatratlve  or  Judicial 
preclearance  of  either  eubetantlve  or  procedural  voting  requlrenenta 
In  Jurisdictions  covered  by  the  provision.  The  goal  of  Section  S 
le  to  provide  a  filter  or  block  to  protect  Minority  voting  rights 
by  subjecting  proposed  changes  to  impartial  revlev  prior  to  their 
Inpienentatlon.  Pre«l«y  Y.  Ktowfc.  U2  s.Ct.  620  (1992)  addreaaed 
the  reach  of  taction  9,  In  limiting  ct^anges  in  the  powers  or  dutlea 
or  an  elective  office.  The  more  recent  shay  ▼.  Kayo.  61  lw  4818  (1993) 
determined  that  Section  5  not  only  protected  minority  voters  but 
permitted  membera  of  the  racial  majority  to  challenge  precleared 
redlBtricting  plans  on  grounds  of  racial  gerrymandering.  These 
holdings  have  sparked  a  debate  both  over  the  continued  effectiveness 
or  the  Voting  Rights  Xct;  and  a  reinvlgorated  discussion  of  the 
underlying  premises  and  proceduree  of  the  Voting  Rights  Act. 
For  a  considerable  period  critics  as  diverse  as  Harvard's  Abigail 
H.  Thernstromi  and  Hennsylvania 's  Lanl  Gulnler  have  questioned 
the  theoretical  assumptions  and  practical  consequences  of  the 
Voting  Rights  Act.  But,  these  cases  have  tranaformed  the  dlacuaalon 
from  an  academic  one  to  front  page  nevs  and  occasslon  ■  thoughtful 
evaluation  of  both  policy  and  practice  in  thle  seneltlve  area. 

one  can  natt  «or;  I  estimate  the  significance  of  this  enterprlre. 
One  can  not  overeetimata  the  significance  of  this  enterprise. 

Tha  voting  Rights  Act  lias  at  the  heart  of  an  historic  effort 

to  achieve  interracial  daaiocracy  and  If  Ite  preacrlptlona  are 
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either  flawed  «re  hampered  in  their  operation  a  ehadov  it  caet 
on  the  prospects  of  building  a  colorblind  aocletyi 

The  Section  5,  preciearance  procedures  are  expansive.  They 
regulate  all  rules  governing  voting.  Thle  includes  both 
"qualification  or  preregulsite"  for  voting,  and  "any  standard, 
practice  or  procedure  with  respect  to  voting."  Seei  42  D.S.CA. 
1973c.  However  small,  if  a  change  procedural  or  substantive 
,  effected  voting  It  was  covered  by  the  Act.  The  Act  effected 
a  sweeping  change  in  the  nature  of  state  federal  relations. 

IN  Soqtb  Cerollna  v.  Kateenb^cli.  383  U.S.  301  (1968),  the  Court 

acknowledged  that  the  preciearance  procedures  were  extraordinary 
b^t  an  appropriate  congressional  response  to  the  "unremitting 
response  of  some  state  and  local  officials  to  frustrate  their 
cltleens'  equal  enjoyment  of  the  tight  to  vote." 

m  Allen  V.  atate  Board  of  Blecttona,  the  Court  rejected 
a  narrow  reading  of  Section  5  which  would  have  limited  cases 
to  review  of  rules  regulating  who  nay  register  to  vote.  Instead, 
the  Court  applied  the  Section  to  rules  involving  qualification 
of  candidates,  and  state  decisions  on  which  offices  should  be 

elective.  The  Court  reasoned  that  the  aim  of  the  Act  was  to 
target  both  subtle  and  obvious  attempts  to  deny  cltlsens  their 
right  to  vote. 

The  sweep  of  Section  5  was  found  to  include  the  procedures 
for  write  in  votingi  the  change  from  single  member  to  at  large 
votingi  the  change  I  from  elective  to  appointed  officei  rulee 
requiring  officers  to  take  unpaid  leave  while  campaigningt  and 
changes  in  the  number  of  office  holders. 
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Una«r  Ssctlon  S  proeadures  1964  vat  t  banchnark  yoar.  Propoi*d 

changsB  vould  b«  comparad  with  proceduros  in  tha  year  prior  to 

tho  anactment  of  tha  Voter  Rights  Act  to  datormins  IC  tha  shift 

reaultad  in  a  discriminatory  affact. 

Praalor  concarnad  proposed  changes  in  tha  dutias  of  county 

I 
commlaaioners  In  tvo  Alabama  Counties,  county  ComnlsBionar  in 

Alabama  have  principle  duties  related  to  roads.  Thay  supervise 

and  control  road  maintenance,  repair,  and  construction. 

In  the  baseline  year  of  1964,  Etovah  county  had  five 

commissioners.  Four  were  residency  commissioners ,  and  tha 

Fifth  was  the  chairman.  Each  of  the  four  residency  conunleioners 

while  elected  at  large  represented  a  district  and  had  control 

of  expenditures  in  his  districts.  The  chairman  was  concerned 

with  budget  and  central  management.  Pollovlng  federal  litigation 

in  pi Hard  v«  Creoehawt  under  the  terms  of  a  consent  decree  tha 

commlaslon  was  to  be  expanded  to  six  members  with  each  member 

representing  a  district.  But.  the  nevly  constituted  commission 

quickly  voted  4-2,  with  the  holder  overs  in  the  majority  to 

internally  reorganize  themselves.  For  purposes  of  administrativa 

the  four  prior  elective  districts  would  remain  administrative 

areas  supervised  by  the  commissioner  who  had  represented  them 

in  the  past.  The  new  commissioners  would  assume  duties  related 

to  the  courthouse,  and  supervising  the  county  engineer. 

By  a  second  vote,  again  4-2,  the  commission  voted  to 
end  tradition  and  submit  control  of  expenditures  to  majority 
rul«. 
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A  ■1ml lar  development  vai  taking  place  in  Rusaell  County.  Zn  th* 
baseline  year  the  county  had  3  elected  comnliilonera.  Again  following 

litigation  the  conusleilon  vae  expanded  first  to  9  members  than 
to  7  member*  elected  in  districts.  Again  the  three  jrural  commissioner 
continued  direct  control  of  road  expenditures  in  thLlr  districts. 
This  practice  vae  changed  to  give  project  and  expenplture  control 
to  the  county  engineer  In  1979  following  a   ecandal  Involving  one 
of  the  rural  conmlsslonere. 

The  two  disputes  were  heard  by  a  three  Judge  panel  vhith 
refused  to  find  a  Voting  Rights  violation.  It  rejected  the 
governments  claim  that  changes  in  duties  were  in  effect  a 
change  In  the  power  of  voters  to  elect  officials  requiring 
preclearance.  The  panel  applied  a  two  part  test.  Old  the  change 
effect   1/  a  significant  change  In  the  power  exercised  by 

government  officials  2/  elected  by,  or  responsible  to,  substantially 
different  constltutencies  of  voters. 

The  Supreme  Court  affirmed  the  holding  but  adopted  new 
logic  The  Court  held  that  to  accept  the  governments  position 
was  to  work  an  "unconstrained  expansion  of  Section  5  coverage. 

The  court  reasoned  that  almost  every  tine  a  local  or  state 
government  changes  an  Internal  procedure  it  would  Implicate 
the  voting  Rights  Act.  The  federal  court  would  be  called 
upon  in  endless  cases  over  matters  far  removed  from  the 
concerns  of  Congress  in  enacting    the  Voting  Rights  Act. 

An  example  of  how  expansive  that  logic  could  become 
was  demostrated  by  the  Colorado  Supreme  Court  in  Breae  T. 
B2lf£'  vhere  the  state  supreme  court  struck  down  a  popularly 
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vnacted  stats  ConBtltutlonal  emsndnvnt  with  rslianca  on  th« 
U.S.  suprtm*  Court  hoidlns  In  ptinf  r  t,  irlclcgoa.  Zn  Bt»p».  th« 
th«  court  held  that  th«  constitutional  right  to  voto  vat  violated 
anytime  an  identifiable  group  whether  auspect  claee  or  not  vae 

adversely  effected  by  a  change  In  governmental  structure  or 
procedure. 

While  tvene.  and  grlclceop  are  constitutional  law  rathpr 

than  statutory  voter  rights  cases  the  definition  of  votinb 
within  the  meaning  of  the  act,  and  for  the  purpoeee  of  equal 

protection  analysis  should  be  assumed  to  permit  evaluation. 

The  sweep  of  ao»er  is  disturbing  and  a  vindication  of  the 
Courts  expressed  concern  in  PresleT  that  to  equate  the  powers 
or  procedures  of  office  with  voting  was  to  invite  general 
judicial  Bupervislon  of  almost  every  aspect  of  government. 

Presler  remains  disturbing.  For  the  minority  citlte^s  of 
the  Alabama  jurisdictions  years  of  effort  and  struggle  have 
resulted  in  an  empty  victory,  They  have  office  but  not  the 
power  traditionally  ascociated  with  it.  They  have  singlt  member 
district  but  not  the  traditional  capacity  to  represent.  The 
power  is  still  at  large. 

But,  the  court  has  properly  identified  a  problem  of 
equal  seriousness.  How  can  the  goals  of  the  Act  be  achieved 
without  vesting  the  courts  with  what  amounts  to  an  unrestricted 
license  to  intrude  in  ever  aspect  of  government.  In  the  long 
run  it  will  matter  little  if  free  self  government  for  the 
minority  is  lost  to  its  traditional  opponents  or  elites  on 
the  bench. 
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Tho  task  than  for  Congrass  If  It  seakft  to  r«v«ra«  fr>«l«y 
1«  not  in«r«ly  to  vladlcat«  th«  expactatlons  of  th«  paopl*  of 
Rusaeli  and  Etovah  counties  and  other*  covarsd  by  th«  act  but 
to  take  up  the  Courts  challenge  and  provide  a  review  standard 

that  appropriately  limits  Judicial  involvenent.  What  is  needed 
is  language  Mhich  focusea  like  a  laser  bean  on  the  problem  that 
vas  targeted  by  the  Voting  Rights  Xct  the  problem  of  expanding 
free  government  and  participation  to  the  excluded •  At  the  eame 
time  Congress  must  be  avare  that  involvement  will  mean  little 
if  the  governmental  processes  are  broadly  and  generally  submitted 
to  constant  Judicial  supervision. 

The  sad  part  is  that  this  problem  need  not  be  before  the 
Court  at  all.  If  only  those  elected  to  public  offlc^  would 
understand  the  meaning  of  fair  play>  and  the  golden  rule. 
If  only  they  would  treat  others  as  they  would  wish  to  be 
treated  if  they  were  the  minority,  ^ut,  Jefferson  sumed  It 
up  bast  I  Power  seldom  dies  and  never  resigns.  We  can  ekpect 
this  struggle  to  continue.  Congress  will  legislative  and  local 
governments  will  evade.  All  will  spend  years  In  litigation. 
And  much  ink  will  be  spilled  over  the  meaning  of  various 
technical  requirement*  to  the  Voting  Rights  Xct. 

The  Courts  concern  in  Presley  is  sincere  and  it  is  vital. 
No  doubt  local  officials  hope  that  their  tactics  will  wear 
down  the  opposition.  Thie  is  not  likely.  The  best  they  can 
hops  for  Is  to  win  the  day.  But>  th^t  will  not  be  enough • 

For  they  may  win  a  battle  only  to  forfeit  a  war.  In  the  long 
run  the  response  of  Congrees  and  the  Courts  may  be  to  craft 
increasingly  intrusive  provisions. 
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An4  th«y  vllX  ba  reslated.  Th9  pattern  of  th«  19th  Cantury 
r«p»ati  ttflclf  In  tha  20th.  The  liberal  Incluelonlet  ethic  of 
the  North  battles  the  provincialisB  of  the  South.  Where  once 
the  issue  vas  salvery  the  issue  now  is  full  anO  meaningful 
participation.  While  less  Inunediately  draitatic  the  'long  term 
consequences  for  self  government  nay  be  as  significant. 

Just  as  a  century  ago  the  refusal  to  accept  the  norm  about 
slavery  led  to  var  physical  invasion,  the  20th  century  refusal  to 
accept  the  norm  about  full  participation  may  led  greater  national 

legislative  and  judicial  invasion.  In  the  end  leaders  of  the  South 
vere  Ironically  villing  to  free  and  arm  slaves  to  save  their  independence. 
But,  it  was  too  late.  Perhaps,  that  vill  be  our  story  to  that  too 
late  the  old  guard  vlll  recognise  the  true  coat  of  its  ambitions. 

Lastly,  the  matter  of  Shay  t.  Bepo,  a  case  both  larger  and 
smaller  than  its  apparent  dimensions.  The  odd  shaped  district  case. 
It  is  the  Bakka  and  Webber  of  voting  rights.  The  case  the  disrupts 
established  expectations  by  extending  the  remedial  legislation  to 
the  white  majority  as  veil  as  the  historic  minority  groups.  Each 
of  these  cases  has  occassioned  shock  and  forced  a  re-evaluation 
of  prevailing  assumptions.  Each  has  in  the  long  run  has  less 
impact  then  then  predicted  for  the  worst  case>  and  more t impact 
than  the  best. 

In  the  long  run  the  same  will  be  true  of  8hav.  Both  ibecause 
oi   congress's  continuing  supervision  in  this  area  and  the  court's 
Utlroate  reluctance  to  overturn  social  progress. 
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Mr.  Edwards.  Well,  we  thank  all  of  the  witnesses.  I  am  going 
to  make  a  couple  of  observations  and  then  yield,  under  the  5- 
minute  rule,  to  Mr.  Nadler,  and  also,  Mr.  Watt.  Mr.  Watt,  we  hope 
that  you  will  participate  in  the  questions. 

This  is  a  very  perplexing  problem  for  this  subcommittee.  It  is  es- 
pecially since  the  Shaw  decision  was  based  on  constitutional 
grounds  and  not  on  just  a  violation  of  the  Voting  Rights  Act.  We 
have  been  remarkably  successful  since  1965  by  changing  the  struc- 
ture, preventing  gerrymandering,  preventing  all  of  the  devices,  es- 
pecially in  some  States,  of  mechanically  drawing  districts,  having 
single-party  districts,  and  making  it  very  difficult,  especially  for 
black  Americans,  to  register  to  vote. 

In  Mr.  Hyde's  and  my  travels,  we  would  go  to  jurisdictions  where 
the  registration  office  would  be  open  Saturdays  from  12  to  1;  and 
if  it  was  1  o'clock,  it  would  close.  And  certain  lower  income  people 
would  have  to  travel  100  miles  to  get  there  and  find  it  closed  and 
have  to  wait  until  the  next  week.  Little  devices  like  that  were  prev- 
alent in  1981  and  1980,  and  we  think  that  the  1982  amendments 
made  quite  a  lot  of  difference. 

I  don't  think  that  we  should  pull  our  punches  about  what  has 
happened  in  the  last  few  years.  In  many  regards,  the  Supreme 
Court  has  been  very  hostile  to  the  Voting  Rights  Act.  Presley  is  an 
example  of  it  where  we  feel  that  they  went  out  of  the  way  to  say 
that  this  is  not  a  voting  rights  issue.  When  a  black  person  gets 
elected  and  goes  to  exercise  the  powers  of  his  office  and  the  major- 
ity whites  take  away  his  responsibilities,  if  that  is  not  a  voting 
rights  violation,  it  is  sure  something. 

And  a  year  ago  we  crafted  a  reversal  of  that  Supreme  Court  deci- 
sion and  reported  it  favorably  from  this  subcommittee  and  unfortu- 
nately a  lot  of  opposition  developed  and  we  have  never  been  able 
to  take  it  to  the  full  House  of  Representatives. 

This  issue,  Shaw  v.  Reno,  is  a  tough  one.  We  all  thank  you  for 
delving  into  it.  It  is  probably  the  most  important  and  trickiest  vot- 
ing rights  problem  that  we  have  faced  since  1965.  And  we  are 
going  to  have  to  examine  it  in  great  depth. 

The  gentleman  from  New  York,  Mr.  Nadler,  do  have  you  any 
questions? 

Mr.  Nadler.  Yes.  Thank  you. 

I  am  not  sure  where  to  start  or  who  to  address  the  question  to. 
Obviously  the  Presley  decision,  in  my  point  of  view,  was  an  obnox- 
ious decision  in  sabotaging  the  Voting  Rights  Act  and  sabotaging 
voters'  rights.  The  Shaw  decision  is  a  much  more  difficult  question 
for  me. 

Professor  Norrell,  let  me  ask  you  a  number  of  questions. 

What  should  the  standard  be  in  targeting  racial  districting?  In 
a  case  argued  recently  before  the  Supreme  Court,  there  was  a  situ- 
ation in  which  I  think  it  was  a  Hispanic  district  in  the  city  of 
Miami  or  the  county  of  Dade,  I  forget  which,  in  which  the  popu- 
lation was  about  50  percent;  they  created  about  50  percent,  exactly 
half,  districts;  and  someone  brings  suit  on  the  ground  that  if  they 
had  made  more  egregiously  gerr3rmandered  lines,  they  could  have 
gotten  an  extra  Hispanic  district  and  they  could  have  maximized 
it  and  made  it  more  than  50  percent. 
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What  is  the  proper  standard  to  aim  for  in  racially  conscious  dis- 
tricting? 

Mr.  NORRELL.  Well,  I  think  it  is  a  standard  that  doesn't  diverge 
far  from  what  is  the  percentage  of  the  groups's  representation  in 
that  population. 

Proportional  representation,  of  course,  is  roundly  denounced  in 
this  country.  But  for  a  democratic  government  to  be  legitimate  in 
the  eyes  of  people  who  identify  themselves  as  a  group  from  their 
historical  experience,  I  think  those  people  expect  and,  in  my  view 
fairly  expect,  to  have  about  that  kind  of  representation  in  demo- 
cratic bodies. 

And  I  think  that  it  is  less  important  to  be  precise  than  to  estab- 
lish a  pattern  of  overall  fairness  in  the  minds  of  the  people  at 
large. 

Mr.  Nadler.  By  overall  fairness,  you  mean  overall  proportion- 
ality? 

Mr.  Norrell.  Yes.  That  this  history  that  we  have  of  white  ma- 
jorities denying  black  minorities  and,  I  suppose,  Hispanic  minori- 
ties, any  representation  is  a  tremendous  burden  to  overcome;  and 
it  will  only  be  overcome  by  careful  attention. 

Mr.  Nadler.  Do  you  think  that,  as  a  matter  of  law,  the  Voting 
Rights  Act  or  the  Constitution — two  questions:  Do  you  think,  as  a 
matter  of  law,  the  Voting  Rights  Act  or  the  Constitution  requires 
proportional  representation?  And,  number  two,  if  it  doesn't,  do  you 
think  it  ought  to? 

Mr.  Norrell.  No,  on  the  first  account.  And  I  don't  think  it  has 
to.  But  I  am  not  against  it.  In  very  limited  circumstances  for  peo- 
ples who  have  this  long  history  of  discrimination  against  them. 

Mr.  Nadler.  One  further  question.  We  had  a  situation  in  a  New 
York  election  last  year  that  raised  a  lot  of  disturbing  questions, 
and  I  would  like  you  and  maybe  some  others  to  comment  on  it. 

The  State  legislature  created  a  congressional  districting  process 
under  a  lot  of  pressure  from  both  Federal  and  State  courts.  And 
different  plans  were  proposed  by  Federal  and  State  courts  in  the 
rest  of  the  court  house. 

One  district  was  sort  of  like  the  12th  District  of  North  Carolina, 
extended  through  three  different  boroughs,  went  down  highways 
and  so  forth  and  was  a  Hispanic  majority  district. 

An  incumbent  Member  of  Congress  ran  in  that  district  and  even- 
tually lost  to  a  Hispanic  candidate.  The  incumbent  was  told  in  no 
uncertain  terms  that  he  had  no  right  to  run,  and  that  the  people 
in  the  district  were  being  told  by  the  media  that  they  ought  not  to 
vote  for  that  person  simply  because  he  was  the  wrong  race. 

Now,  how  would  you  assess  this  kind  of  result  of  that  kind  of  dis- 
tricting in  terms  of  racial  relations,  in  terms  of  promoting  integra- 
tion? 

And  how  do  you  prevent  it,  or  should  you  prevent  it? 

Mr.  Norrell.  As  I  said  in  my  statement,  I  think  we  are  a  society 
that  is  racially  alienated.  If  Mr.  Solarz,  is  that  who  we  are  talking 
about?  He  is  an  experienced  politician,  public  servant,  and  he  has 
every  right  to  run  in  the  district  in  which  he  lives  and  overcome 
whatever  demographic  obstacles  might  be  presented. 

I  don't  know  the  circumstances  in  New  York,  but  I  think  it  is  un- 
fair of  the  media  or  whomever  it  was  that  said  that  to  him,  that 
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he  couldn't  seek  that.  That  doesn't  seem  in  the  spirit  of  an  open 
society  to  me. 

Mr.  Nadler.  Anyone  else  want  to  comment  on  the  general  ques- 
tion? 

Mr.  Spaulding.  I  would  say  that  I  agree  with  the  answer  pre- 
sented. Certainly  in  this  democracy,  anyone  can  run  for  office  if 
they  are  qualified  to  do  so  based  on  the  laws  of  this  country. 

And,  you  know,  you  have,  within  these  so-called  black  districts, 
but  they  are  majority-minority  districts,  blacks  who  want  to  run. 
And  maybe  people  like  that  particular  person  shouldn't  run. 

Mr.  Nadler.  Yes.  Thank  you. 

Mr.  Spaulding.  However,  I  think  that  is  just  a  matter  of  politics 
of  people  who  want  someone  to  run  and  someone  not  to  run.  But 
as  far  as  what  democracy  is  all  about,  obviously  anyone  who  wants 
to  run  can  run. 

Mr.  Nadler.  One  further  question  on  that  if  I  may,  of  you,  sir. 
Do  you  think  that  race-conscious  gerrymandering,  Mr.  Geis  talked 
about  and  Mr.  Norrell  both  talked  about  the  South.  And  I  don't 
know  if  Mr.  Norrell  was  limiting  his  comments  to  the  South,  but 
Mr.  Geis  gave  an  optimistic  presentation  of  what  was  happening  in 
one  of  the  Carolinas,  North  Carolina  electing  black  officeholders  in 
white  majority  areas  statewide.  And  he  seems  to  believe  that  that 
is  a  natural  progression  which  racially  conscious  districting  has  a 
potential  to  stop,  if  I  gathered  the  import  of  what  you  are  saying 
sir? 

Mr.  Geis.  Yes,  sir. 

Mr.  Nadler.  Would  you  comment  on  the  validity  of  what  he  was 
saying,  first  of  all?  And  second,  if  we  continue  down  the  path  and 
have  more  race-conscious  districting  and  districts  become  known  as 
white  districts  or  black  districts  or  Hispanic  districts — and  I  have 
seen  the  redistricting  reports  from  New  York  that  went  into  detail 
about  how  this  district  has  this  percentage  of  a  racial  group  and 
the  likelihood  of  electing  them — if  districts  are  done  that  way,  what 
happens  to  the  rights  of  the  minority  group  within  that  district,  the 
black  and  the  Hispanic  district,  the  Hispanic  in  the  black  district 
and  so  forth? 

Mr.  Spaulding.  First,  let  me  say  that  I  don't  agree  with  all  of 
the  presentation  that  was  presented  by  Mr.  Geis. 

In  regard  to  progress  in  the  legislature,  I  was  there  in  the  pre- 
vious redistricting.  When  I  went  to  the  North  Carolina  House  of 
Representatives,  out  of  the  120  members  of  the  State  house  there 
were  3  blacks.  Out  of  50  members  of  the  State  senate,  there  was 
1  black.  So  there  were  four  of  us.  We  really  didn't  need  to  have  a 
caucus. 

Mr.  Nadler.  Have  a  lunch. 

Mr.  Spaulding.  Then  v/hat  we  did  in  the  redistricting,  we  did 
look  at  race-conscious  remedies  to  try  to  reverse  what  had  oc- 
curred. And  we  were  able  to  increase  those  numbers  to  approxi- 
mately 12  in  the  house  and  2  or  so  in  the  senate;  still,  not  nec- 
essarily proportionate  representation. 

As  to  whether  that  is  a  goal  or  not,  that  is  debatable  by  the 
scholars  and  others.  But  that  increase  was  based  on  the  fact  of  Vot- 
ing Rights  Act  execution. 
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In  regard  to  Harvey  Gantt,  very  candidly  with  you,  in  North 
Carolina,  we  have  a  whole  slew  of  races  in  which  we  are  able  to 
say,  well,  someone  almost  won  who  was  black.  And  you  know  what 
we  are  striving  for  is  a  situation  where  we  don't  have  to  come  be- 
fore this  committee  or  an3rwhere  else  and  talk  about,  well,  he  did 
so  well,  he  got  48  percent  or  47  percent  of  the  vote.  That  is  fine. 

But  we  have  a  slew  of  those  candidates  who  are  very  well  quali- 
fied and  very  good  candidates,  but  they  almost  won. 

In  regard  to  Dan  Blue,  Dan  Blue  was  elected  from  his  legislative 
district;  and  he  is  the  speaker  of  the  house.  He  was  not  elected  in 
a  statewide  electoral  election.  He  was  elected  on  the  basis  of  cam- 
paigning within  the  general  assembly,  among  the  political  figures 
there,  officeholders.  So  that  was  not  a  statewide — even  though  it 
has  statewide  implications,  it  was  not  a  statewide  race. 

I  think  the  quote  was  made  only  two  decades  away  from  segrega- 
tion was  made  as  to  the  progress.  I  was  a  product  of  segregation 
and  a  product  of  integration.  And  I  will  tell  you,  as  far  as  from  a 
black  or  African-American  perspective  or  whatever  they  call  us 
now,  the  situation  was  such  that  I  would  certainly — and  I  feel 
many  others  would  like  to  see  a  lot  more  progress  as  far  as  not 
only  race  relations  but  racial  progress  in  electoral  politics.  So  to  tell 
us  how  well  we  have  done  in  the  decades  since  segregation,  I  really 
don't  think,  if  you  would  ask  most  African-Americans,  they  would 
feel  there  has  not  been  much  progress  in  regard  to  that  particular 
issue.  There  has  been  progress  in  a  lot  of  other  ways. 

Mr.  Edwards.  There  is  a  vote  in  the  Chamber  of  the  House.  We 
are  going  to  have  to  recess  for  a  short  time.  And  we  will  reconvene 
immediately  after  the  vote,  at  which  time,  Mr.  Hyde 

Mr.  Hyde.  No.  I  have  to  go  to  a  luncheon,  so  I  won't  be  back. 
And  I  regret  it  because  I  had  a  lot  of  questions  to  ask.  But  we  have 
discrimination  here  too.  It  isn't  racial.  It  is  if  you  are  a  Democrat 
and  you  are  the  last  one  to  come  to  the  meeting;  if  you  go  first  and 
you  take  all  the  time.  So  we  all  have  our  problems.  Thank  you. 

[Recess.  ] 

Mr.  Edwards.  The  subcommittee  will  come  to  order. 

The  gentleman  from  Florida,  Mr.  Canady,  is  recognized. 

Mr.  Canady.  Thank  you,  Mr.  Chairman. 

I  would  like  to  start  by  addressing  a  question  to  Professor  Ken- 
nedy. I  just  wanted  to  ask  you  how  you  deal  with  the  concern 
raised  by  Mr.  Geis  in  his  testimony  that  racially  gerrymandered 
districts  will  result  in  insulating  white  office  holders  from  any  in- 
fluence from  members  of  minority  communities.  I  think  that  is  a 
concern  that  has  a  lot  of  merit. 

And  I  can  see,  just  as  a  matter  of  practical  politics,  that  that  is 
how  things  might  work  out.  And  I  look  at  the  Florida  delegation, 
for  instance,  the  number  of  minority  members  we  have  in  Florida, 
and  the  fact  that  much  of  the  minority  population  of  the  State  is 
crammed  into  those  minority  districts.  That  is  going  to  have  an  im- 
pact, I  would  think,  on  the  way  the  white  officials  and  surrounding 
areas  view  their  responsibilities. 

That  doesn't  effect  me,  because  my  district  has  a  significant  mi- 
nority population  in  it.  But  I  think  it  does  affect  a  good  part  of  the 
State.  And  I  think  over  the  long  term,  the  consequences  of  that 
could  be  bad  for  the  minority  populations. 


70 

What  do  you  say  about  that,  Mr.  Kennedy? 

Mr.  Kennedy.  I  think  that  it  is  a  very  real  concern.  And  that, 
under  certain  circumstances,  it  might  be  such  a  concern  that  it 
would  be  counterproductive  for  minority  communities. 

I  mean,  what  you  are  talking  about  is  a  practice  of  packing.  And, 
indeed,  already  under  the  law,  if  it  can  be  clearly  shown  that  mi- 
nority constituents  are  being  packed  together  in  order  to  essen- 
tially diminish  their  power,  that  is  already  against  the  law. 

It  gets  to  be  a  tough  political  guess,  however,  what  actually  bene- 
fits minority  communities.  Is  it  more  of  a  benefit  to  have  minority 
communities  sort  of  with  minority  influence  spread  out?  Or  is  it 
better  to  have  minority  political  power  concentrated  into — for  the 
sake  of  creating  so-called  safe  seats?  That  is  a  very  difficult  politi- 
cal calculation. 

The  one  thing  I  would  say  to  you,  it  may  very  well  be  like  you 
suggest,  that  under  certain  circumstances,  isolation  will  be  created 
essentially  by  taking  pressure  off  of  white  representatives  to  look 
after  the  interests  of  their  minority  black  constituents. 

One  question  that  one  always  has  to  ask,  though,  is:  Compared 
to  what?  It  is  well  enough  to  theorize  and  say  that  over  the  long 
run  some  of  the  reforms  that  have  been  created  might,  in  some  cir- 
cumstances, be  counterproductive.  But  the  fact  of  the  matter  is,  as 
I  indicated,  13  of  the  16  blacks  elected  to  the  U.S.  Congress  in  1992 
came  from  purposefully  created  minority  districts. 

What  does  that  mean?  That  means  integration.  That  means 
black  people  having  some  say  so.  By  the  way,  a  say  so  to  elect 
whom  they  want.  Earlier  this  morning  people  kept  talking  about, 
does  this  mean  that  blacks  only  have  to  represent  blacks?  I  don't 
know  very  many  people  who  are  in  favor  of  the  various  sorts  of  re- 
forms that  make  the  claim  that  blacks  can  only  represent  blacks 
or  only  Hispanics  can  represent  Hispanics.  What  I  understand  the 
claim  to  be  is  that  we  have  to  create  voting  schemes  which  allow 
minority  communities  effective  political  expression. 

And  sometimes  that  may  come  across  best  through  the  creation 
of  minority-majority  districts.  There  may  be  other  forms  in  which 
that  can  best  be  expressed.  What  I  am  concerned  about  is  a  strait- 
jacket  being  imposed  so  that  reforms  that  allow  minority  commu- 
nities to  express  themselves  are  stifled. 

Mr.  Canady.  ok.  Thank  you. 

Let  me  turn  to  Professor  Norrell.  There  were  some  comments  in 
your  testimony  I  wanted  to  refer  to,  if  you  will  bear  with  me  for 
a  moment  here. 

In  your  written  testimony — I  think  you  said  this  in  your  spoken 
statement  also — ^you  state  the  recent  history  of  this  South  revealed 
that  blacks  and  most  whites  understand  the  need  to  have  racial 
representatives  in  politics  because  we  assume  the  legitimacy  of  a 
racial  point  of  view. 

Then  you  go  on  to  distinguish  that  southern  perspective  froni  the 
rest  of  the  country,  which  tends  to  reject  racial  thinking  on  an  ideo- 
logical basis. 

In  connection  with  that  statement,  I  want  to  follow  up  on  a  ques- 
tion that  Congressman  Nadler  asked.  And  I  don't  think  it  was  di- 
rectly responded  to  and  as  we  were  leaving  in  the  confusion  of 
going  to  the  vote,  I  am  not  sure  it  was  responded  to. 
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And  that  is,  what  about  the  individuals  in  minority  districts  who 
are  of  a  race  other  than  that  particular  minority?  What  does  this 
type  of  scheme  do  for  them?  What  do  you  say  to  them,  particularly 
in  light  of  your  comment? 

Mr.  NORRELL.  I  say  to  them,  historically,  that  black  people  have 
not,  for  centuries,  had  representatives  who  were  of  their  racial 
group  to  speak  for  them  directly  in  governmental  bodies.  And  it  is 
only  fair  that  African-Americans  or  Hispanic-Americans  have  a 
turn  to  represent  themselves  in  those  governmental  bodies. 

I  would  simply 

Mr.  Canady.  Let  me  ask  you  this:  In  connection  with  that,  do 
you  think  it  would  be  fair  to  actually  reject  the  principle  that 
would  prohibit  packing  so,  as  I  understand  the  way  this  works 
now,  you  are  supposed  to  put  as  many  members  of  a  particular  mi- 
nority group  in  a  district  as  are  necessary  to  ensure  the  election 
of  someone  from  that  minority  but  no  more. 

If  you  go  beyond  what  is  necessary  to  ensure  the  election  of  a 
person  from  that  minority,  you  are  engaged  in  packing  the  district 
and  that  is  viewed  as  diluting  the  voting  power  of  the  minority. 

But  in  light  of  your  comment,  would  you  suggest  that  we  move 
to  a  system  where  we  do  just  put  people  in  districts  where  they  are 
going  to  be  with  people  of  the  same  race,  since  you  recognize  the 
legitimacy  of  a  racial  point  of  view? 

Mr.  NORRELL.  Well,  it  is  very  difficult  to  imagine  that,  given  our 
particular  forms  of  republican  governance  that  you  could  do  that. 
If  we  were  willing  to  change  the  whole  thing  and  go  to  some  kind 
of  proportional  representation,  that  would  be  possible.  But  I  don't 
think  we  are  willing  to  do  that. 

My  remarks  really  are  to  suggest  that  the  creation  of  electoral 
forms  that  do  put  black  people  into  governmental  bodies  is  some- 
thing that  has,  after  centuries  of  racial  discrimination  in  the 
South — and  that  is  mostly  what  we  are  talking  about — that  has 
been  accepted. 

And  the  decision  in  Shaw  suggests  that  it  is  legitimate  for  Amer- 
icans because  we  have  this  value  of  color  blind  democracy.  I  am 
simply  saying  that  the  way  things  have  worked  out  in  the  last 
quarter  century  in  the  South,  that  there  is  generally  a  consensus, 
I  believe,  among  blacks  and  whites  that  blacks  ought  to  have  some 
representation  in  governmental  bodies  and  that  it  doesn't  violate 
the  essential  principles  of  most  Southerners  for  that  to  occur. 

Mr.  Canady.  Let  me  go  back  to  Professor  Kennedy.  In  a 
quotation  in  your  statement  from  the  New  Yorker,  I  believe,  you 
cite  an  unsigned  editorial  in  the  New  Yorker  caustically  noted 

That  the  President's  view  concerning  certain  statements  of  Professor  Guinier  will 
come  as  news  to  the  good  people  of  Germany,  Spain,  the  Netherlands,  and  Sweden 
*  *  *.  Indeed,  most  of  the  electorates  of  continental  Europe  including  those  of  the 
liberated  East,  elect  their  legislatures  under  some  form  of  proportional  representa- 
tion. 

Do  you  know  if  any  of  those  systems  in  Europe  have  proportional 
representation  based  on  race? 

Mr.  Kennedy.  I  don't. 

Mr.  Canady.  Are  you  aware  of  any  system  anywhere  else  in  the 
world  that  has  a  proposal  system  based  on  race?  I  don't  know  the 
answer. 
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Mr.  Kennedy.  The  answer  to  that  is,  yes.  The  answer  to  that  is 
that  there  are  many  plural  societies  that  are  deeply  divided  along 
lines  of  ethnicity  and  along  lines  of  race  which  have  created  models 
of  consensusil  democracy  with  a  political  system  that  gives  voice  to 
groups  and  in  there  has  to  be  some  degree  of  consensus  attained 
before  policy  matters  are  allowed  to  proceed  to  a  final  determina- 
tion, 

Mr.  Canady.  Could  you  give  some  examples  of  some  of  those  na- 
tions where  that  is  occurring?  Democracies  where  that  occurs? 

Mr.  Kennedy.  No,  I  can't.  I  can  cite  the  scholar  that  would  be 
able  to  help  you  out  with  that,  Aaron  Lipschark,  and  actually  the 
person  who  can  be  very  helpful  would  be  Lani  Guinier. 

Mr.  Canady.  I  understand  from  the  chairman  that  we  may  have 
the  opportunity  to  ask  her  directly. 

Mr.  Kennedy.  She  would  be  a  person  who  would  be  far  more  in- 
formed than  I  on  this. 

Mr.  Edwards.  Mr.  Coble. 

Mr.  Coble.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  want  to  thank  the  panel.  And  I  especially  want 
to  extend  a  cordial  welcome  to  my  two  fellow  Tarheels,  Ken 
Spaulding  to  the  east  of  my  district,  and  Christopher  Geis  to  the 
west. 

And,  Mr.  Geis,  I  have  constituents  who  read  your  journal.  Al- 
though you  are  not  in  my  district,  and  I  might  say  that  the  journal 
is  well  represented  on  Capitol  Hill.  I  don't  see  your  correspondent 
in  the  room,  but  if  he  is  not  here,  he  is  scurrying  around  some- 
where in  the  shadows. 

Folks  in  this  body,  we  always  hear  about  problems  plaguing  us. 
Oh,  we  have  got  to  have  the  war  on  drugs — which  of  course  is  im- 
portant— the  war  on  poverty;  got  to  enhance  the  quality  of  edu- 
cation; we  depend  on  our  children.  Rarely  do  I  hear  race  relations 
mentioned.  And,  folks,  I  am  getting  doggone  tired  of  seeing  blacks 
beating  up  on  whites  and  whites  beating  up  on  blacks  inflicting 
pain  and  permanent  injury,  killing  one  another. 

I  think  this  business  of  race  relations,  Mr.  Chairman,  has  the  po- 
tential of  destroying  us  as  a  nation,  polarizing  it.  And  I  am  sure 
there  are  blacks  and  whites  alike  who  thrive  upon  it.  Oh,  they  love 
to  fan  the  fires  of  discontent. 

And  if  we  can  do  anj^hing  to  assuage  this  problem,  Mr.  Chair- 
man, through  the  Voting  Rights  Act,  I  am  the  first  guy  to  sign  up. 

I  will  never  forget,  Mr.  Chairman,  in  1986,  the  day  after  the  elec- 
tion, a  black  man  rushed  up  to  me  on  the  streets  of  Greensboro, 
he  said,  "Mr.  Coble,  I  voted  for  you  yesterday."  And  I  said  I  was 
surprised  because  most  of  the  black  voters  in  my  district  tradition- 
ally vote  Democrat.  And  I  said,  "I  thank  you  for  that."  And  he  then 
went  on  to  say,  he  said,  "I  was  told  I  had  better  not  vote  for  a  Re- 
publican Congressman.  He  said,  folks  don't  tell  me  how  to  vote  in 
1986."  I  will  never  forget  it. 

I  regret  that  I  didn't  ask  him  if  he  would  have  voted  for  me,  if 
he  hadn't  been  told  he  couldn't.  I  don't  know  how  he  would  have 
answered  that.  This  man  was  fiercely  independent,  and  he  wasn't 
going  to  be  told  how  to  vote. 

Now  if  we  can  use  this  forum  on  the  Voting  Rights  Act  to  im- 
prove our  situation,  I  want  to  be  the  first  to  do  it. 
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Ken,  in  your  statement,  I  interpreted  to  mean — and  if  I  am  mis- 
interpreting it,  tell  me — that  it  is  your  belief  some  white  voters, 
maybe  many  white  voters,  either  consciously  or  unconsciously  op- 
pose African-American  candidates  for  elective  offices  based  upon 
racial  fears  or  animosities. 

Do  you  think  also  that  that  same  theory  would  apply  to  African- 
American  voters? 

Mr.  Spaulding.  Howard,  you  didn't  necessarily  misquote  me,  but 
you  did.  We  served  in  the  legislature  together  and  we're  Howard 
and  Ken.  But  Mr.  Congressman,  let  me  say  this 

Mr.  Coble.  Still  is. 

Mr.  Spaulding  [continuing].  I  don't  feel  that  blacks,  African- 
Americans — in  any  way — say  again  what  you  thought. 

Mr.  Coble.  Well,  as  I  read  your  statement,  it  appeared — and  I 
am  not  saying  this  critically — that  it  was  your  belief  and  maybe 
your  fear  that  many  white  voters  either  consciously  or  subcon- 
sciously oppose  African-American  candidates  for  elective  offices 
based  upon  an  inherent  racial  fear  or  a  racial  animosity? 

Mr.  Spaulding.  That  is  the  word  I  was  trying  to  get,  animosity, 
that  you  had  indicated.  I  don't  think — well,  some  people  would  dis- 
agree. I  am  not  really  talking  about  animosity,  meaning  down  right 
hatred.  Hatred. 

There  is  a  way  of  life  that  has  been  erected  in  the  South  that 
got  us  where  we  are  today  and  why  we  are  trying  to  correct  it.  And 
that  way  of  life  has  always  generally  been  both  the  economic,  polit- 
ical, and  social  structure  based  in  such  a  way  that  nonwhites  were 
in  a  subordinate  position  and  whites  were  in  a  superior  position  as 
far  as  the  way  the  system  was  executed. 

Now,  what  has — what  I  feel  in  this  situation  is  that  whites  don't 
necessarily,  as  I  said,  hate  blacks.  But  they  have  a  problem  in  put- 
ting them  in  positions  that  they  might  feel  that  are  superior  to 
what  they  are  in  their  own  station  of  life.  So  you  are  dealing  with 
psychological  and  emotional  as  well  as  racial  responses.  And,  see, 
that  is  what  I  think  too  often  we  try  to  look  at,  the  race  relations 
problem  and  the  problems  that  we  have  just  on  a  very  superficial 
approach.  And  that  is  black  animosity,  white  animosity. 

The  second  part  of  your  question  is  that  obviously  blacks  don't 
feel  that  way  in  that  we  have  a  history  of  primarily  voting  for 
white  candidates.  Because  we  haven't  been  given  as  many  opportu- 
nities to  vote  for  African-Americans  or  blacks  as  we  have  for  white 
candidates.  And  so,  we  are  obviously  well-accustomed  to  supporting 
and  voting  for  white  candidates. 

But  I  think  the  Voting  Rights  Act  is  helping  to  help  whites  to 
have  that  opportunity  of  being  able  to  see  that  once  blacks  are 
elected  and  are  officeholders  that  they  can  support  them,  that  they 
do  see  that  we,  in  fact,  represent  their  interests  as  well  as  are  sen- 
sitive toward  minority  interests. 

And  I  think  that  you  are  well  aware,  in  the  legislature  when  we 
served  together,  my  legislation  dealt  with  issues  that  were  sen- 
sitive to  the  black  community,  and  you  know  how  I  addressed  it  on 
the  redistricting.  But  at  the  same  time,  I  recognized  responsibility 
to  each  and  every  voter  of  my  district,  and  I  worked  just  as  hard 
to  represent  white  constituents. 
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And  that  is  another  thing,  a  mindset  that  I  think  we  need  to 
really  address.  And  that  is  black  officeholders  can  represent  white 
constituents. 

To  answer  your  question  that  you  had  asked  earlier,  you  know, 
if  it  is  60  percent  black  and  40  percent  white,  if  a  black  is  elected, 
he  or  she  can,  in  fact,  represent  that  40  percent  white,  and  that 
40  percent  white  population  and  constituents  do  know  how  to  influ- 
ence those  particular  elected  officials.  Common  sense  tells  you, 
from  the  pragmatic  point  of  view,  when  you  are  running  for  office, 
you  want  to  win. 

If  you  are  a  black  candidate  and  nothing  but  black  candidates 
are  running,  a  smart  black  candidate  is  going  to  run  and  try  to  get 
as  much  of  a  black  vote  that  he  can  get  and  then  use  the  same 
amount  of  time  to  try  to  get  that  white  vote,  that  40  percent  of  that 
vote  that  is  there;  and  he  is  going  to  try  to  get  that  to  get  elected. 

I  think  that  is  what  Mel  Watt  did  in  his  district.  And  I  think  the 
numbers  would  show  that.  Let's  don't  feel,  oh,  we  have  this  black 
district,  which  is  really  an  integrated  district,  and  we  have  got  a 
black  representative.  Oh,  what  is  going  to  happen  to  the  white  con- 
stituents. Because  what  is  going  to  happen  is  the  same  thing  that 
is  going  to  happen  in  any  democratic  society.  The  person  that  is 
holding  that  office  is  going  to  want  to  stay  in  that  office,  and  he 
is  going  to  represent  a  majority  of  that. 

And  all  blacks  do  not  think  alike.  We  are  not  all  monolithic,  and 
we  have  various  views  on  the  whole  gamut  of  issues  in  American 
life,  and  especially  in  the  Federal  congressional  situation. 

So  I  hope  that  answers 

You  know  how  lawyers  talk  a  lot. 

Mr.  Coble.  Thank  you,  Ken. 

Mr.  Geis,  let  me  shift  to  you  a  minute  and  direct  attention  to  Mr. 
Watt's  district.  I  told  Mel  Watt  the  other  day,  I  told  him,  you  prob- 
ably represent  the  best  known  geographic  district  in  the  country. 
Everybody  talked  about  the  infamous  geographic  district  in  North 
Carolina  that  extends  what,  150  miles,  meandering  down  through 
my  district. 

A  fellow  came  up  to  me  in  church  and  said,  I  mowed  my  lawn 
yesterday  and  cut  grass  in  my  district  and  in  Mel  Watt's  district. 
This  was  about  a  month  ago. 

As  we  know,  the  case  is  back  in  the  courts,  has  been  remanded 
as  a  result  of  the  5  to  4  decision.  And  I  am  just  thinking  aloud  now. 
I  guess  that  could  go  one  of  at  least  three  ways:  the  Court  may  well 
redraw  the  district  lines  on  its  own  motion;  it  could  direct  our  gen- 
eral assembly  on  going  back  to  the  drawing  boards  and  draw  lines 
again  that  would  be  more  acceptable  to  the  Supreme  Court;  or,  in 
the  third  alternative,  it  could  do  nothing  and  leave  the  lines  intact. 

I  am  going  to  ask  you  to  break  out  your  magic  wand,  Mr.  Geis. 
What  would  be  your  recommendation,  if  you  could  convey  it  to  the 
general  assembly,  in  the  event  that  the  court  does  assign  that  duty 
to  our  general  assembly  with  instructions  to  redraw  the  congres- 
sional boundaries?  What  would  be  your  instructions,  if  you  have 
any? 

Mr.  Geis.  Could  you  put  me  on  the  spot  any  more.  Congressman? 

Mr.  Coble.  I  realize  that  is  hypothetical  and  difficult  to  answer; 
but  if  you  have  an  idea,  I  will  accept  that. 


75 

Mr.  Geis.  I  am  not  a  lawyer.  I  think  Mr.  Watt's  district  is  an  in- 
teresting district.  I  think  he  represents  his  people  very  well.  I  think 
the  majority  of  the  views  of  the  whites  and  black  citizens  are  being 
represented  by  his  being  in  Congress. 

So  from  that  sense,  I  don't  think  the  district  is  bad.  But  what 
I  am  concerned  about  is  future  districting. 

Ken  and  I  were  out  in  the  hallway  talking  to  a  reporter  earlier, 
and  I  wanted  to  correct  an  impression  that  I  was  against  what  has 
happened  with  the  Voting  Rights  Act.  One  of  the  first  sentences  I 
uttered  was  that  I  thought  it  was  one  of  the  most  moral  pieces  of 
legislation  that  we  have  seen.  I  am  not  against  what  has  happened. 
I  am  against  what  could  happen. 

With  regard  to  the  12th  and  1st  Districts,  which  is  also  majority 
black,  the  State  has  a  good  rationale  for  wanting  to  protect  its  in- 
cumbents and  also  has  a  rationale  for  having  a  single  urban  dis- 
trict. It  is  the  first  time  that  we  have  ever  had  a  single  urban  dis- 
trict in  Congress. 

So  those  things  are  in  support  of  the  1st  and  12th  Districts.  But 
my  hope  is  that,  in  10  years,  when  we  redraw  the  district  lines, 
Mel  Watt  has  done  such  a  great  job  of  representing  his  white  con- 
stituents, could  he  win  in  what  would  be  the  old  Ninth  District,  the 
Charlotte  district.  And  we  don't  have  to  diwy  these  up  so  that  each 
race  gets  its  district,  and  we  will  have  an  improved  racial  situation. 

I  think  a  lot  of  it  also  goes  back  to  how  politics  have  to  be  con- 
ducted in  a  manner  that  doesn't  appeal  to  our  worst  instincts  on 
racial  issues.  I  have  been  concerned  about  some  candidacies  that 
have  appealed  to  the  worst  instincts  of  people's  racial  fears.  It  is 
troubling  to  me.  And  I  think  both  parties  need  to  reach  out  to  the 
black  vote. 

As  Ken  said,  the  black  vote  is  not  all  monolithic.  I  think  a  lot 
of  black  voters  are  very  conservative. 

Mr.  Edwards.  The  time  of  the  gentleman  has  expired. 

Mr.  Coble.  Thank  you. 

Mr.  Edwards.  Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman,  particularly  for  allowing 
me  to  come  and  participate  in  this  hearing,  since  I  am  not  a  mem- 
ber of  this  subcommittee. 

Mr.  Edwards.  Mr.  Watt  is  a  very  distinguished  member  of  the 
full  Judiciary  Committee.  However,  we  welcome  him. 

Mr.  Watt.  I  thank  you  for  your  comments  and  welcome  the  op- 
portunity to  participate  in  this  matter  that  I  obviously  have  a  great 
deal  of  interest  in. 

I  came  without  any  intention  of  asking  questions  but  to  serve 
two  purposes.  The  first  of  those  purposes  I  can  only  approach  by 
going  back  to  the  day  following  my  election  to  this  office  and  recall- 
ing a  question  that  I  was  asked  by  a  news  reporter  who  was  at- 
tempting to  get  to  the  historical  significance  of  my  election  as  the 
first  minority  Member,  or  one  of  the  first  minority  Members  of 
Congress,  from  North  Carolina,  in  more  than  90  years. 

And  the  question  the  reporter  asked  was:  What  was  the  first 
thing  you  thought  about  after  you  knew  that  this  victory  was  as- 
sured? And  he  thought  I  was  going  to  couch  it  in  some  historical 
terms.  And  I  told  him  that  my  honest  reaction  was  a  feeling  of  sor- 
row, and  that  feeling  of  sorrow  had  to  do  with  the  hundreds  and 
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possibly  thousands  of  people,  black  people,  who  would  have  been  as 
qualified  to  fill  this  position  as  I,  and  could  have  been  elected  to 
this  congressional  office  and  would  have  ably  served  in  Congress 
but  for  the  fact  that  their  skins  happened  to  be  black. 

And  so  the  first  reason  that  I  came  over  was  to  say  that,  because 
Ken  Spaulding  is  one  of  those  people  who,  but  for  the  fact  that  he 
was  black,  would  have  been  elected  to  Congress  in  my  opinion.  He 
has  all  of  the  credentials  and  qualifications,  and  I  think  he  has 
demonstrated  that  in  his  testimony  this  morning.  So,  I  want  to 
thank  him  for  coming  and  participating  and,  more  importantly,  for 
paving  the  way  for  me  to  be  sitting  here  in  this  seat  on  this  side 
of  the  microphone  and  asking  questions,  rather  than  possibly  re- 
sponding from  the  other  side. 

The  second  reason,  in  all  honesty,  that  I  came  was  that  I  had 
read  Mr.  Geis'  prepared  statement.  I  got  a  copy  of  it  yesterday.  And 
I  thought  I  needed  to  be  here  to  quite  possibly  explode  some  of  the 
myths  that  were  implicit  in  Mr.  Geis'  testimony.  I  am  not  sure  I 
even  need  to  do  that  any  more,  because  Ken  Spaulding  has  pretty 
well  exploded  all  of  the  myths  that  were  implicit  in  his  statement. 
He  certainly  has  exploded  the  myth  that  I  represent  a  black  dis- 
trict. The  truth  of  the  matter  is  that  my  congressional  district  is 
the  most  integrated  congressional  district  North  Carolina  has  ever 
had. 

He  exploded  the  myth  that  somehow  or  another  we  should  be, 
consider  ourselves  fortunate  when  we  come  close  to  winning  an 
election.  We  used  to  say  in  our  community  that  the  only  things 
where  close  counts  is  horseshoes  and  adolescent  sex.  And  it  cer- 
tainly doesn't  count  in  politics. 

I  take  no  redemption  in  having  managed  Harvey  Gantt's  almost 
successful  campaign  for  the  U.S.  Senate  against  Jesse  Helms. 

There  is  one  myth  that  I  am  not  sure  anybody  other  than  myself 
could  explode  and  requires  some  degree  of  speculation.  Maybe  it 
has  two  parts  to  this  myth.  One  thing  that  Mr.  Geis  said  is  that 
Harvey  Gantt  had  carried  a  majority  of  votes  in  Charlotte.  I  will 
tell  you,  and  not  many  people  know  this  because  we  never  really 
make  a  big  issue  of  it,  in  the  second  election  that  Harvey  Gantt 
was  mayor  of  Charlotte,  when  he  was  riding  the  crest  of  all  of  the 
national  and  local  support,  when  everybody  nationally  and  locally 
agreed  that  Harvey  Gantt  was  one  of  the  best  mayors  in  the  Unit- 
ed States,  Harvey  Gantt  did  not  get  50  percent  of  the  white  vote 
in  Charlotte.  And  Charlotte  is  the  liberal  portion  of  the  whole 
Ninth  Congressional  District. 

So  if  anybody  is  sitting  here  under  the  illusion  that  Harvey 
Gantt  got  more  than  50  percent  of  the  white  vote  in  any  of  his 
mayor's  races  or  in  his  race  for  the  Senate  in  the  Ninth  Congres- 
sional District,  I  think  they  are  just  wrong. 

And  so  I  certainly  want  to  correct  that  myth  that  Mr.  Geis  has 
and  is  spreading  around  here. 

The  second  part  is  speculation,  he  seems  to  have  this  notion  that 
I  could  have  won  had  I  run  in  the  old  Ninth  Congressional  District. 
We  obviously  won't  ever  know  that  for  fact.  But  I  had  the  history 
of  strong  racially  polarized  voting.  And  in  response  to  Howard's 
question,  both  black  and  white  racially  polarized  voting,  I  might 
add,  that  suggested  to  me  that  if  Harvey  Gantt  couldn't  get  50  per- 
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cent  of  the  white  vote,  there  was  no  way  in  hell  I  was  going  to  get 
50  percent  of  the  white  vote.  And  while  we  will  never  know,  be- 
cause I  will  never  have  the  opportunity  to  run  in  the  old  Ninth 
Congressional  District,  I  would  simply  say  to  you  that  I  don't  be- 
lieve I  could  have  won  in  the  old  Ninth  Congressional  District,  re- 
gardless of  the  qualifications,  and  we  don't  even  need  to  talk  about 
the  relative  qualifications  of  the  candidates. 

There  is  one  thing,  though,  that  I  want  to  conclude  by  saying 
that  I  didn't  come  intending  to  say,  which  is  in  support  of  what  Mr. 
Geis  is  saying  and  in  support  of  what  Justice  O'Connor  has  said, 
and  that  is  that  we  all  do  strive  for  a  time  that  we  don't  have  to 
take  race  into  account.  I  don't  think  there  is  any  black  or  white 
person  that  could  honestly  say  as  an  American  first  that  we  don't 
aspire  to  that  high  goal. 

My  response,  though,  is  that  in  the  interim,  until  we  get  to  that 
point,  minority  people,  Hispanics,  blacks,  deserve  to  have  represen- 
tation in  every  process.  And  if  at  some  point  we  can  reach  the  goal 
where  it  is  not  necessary  to  draw  minority  districts  or  take  race 
into  an  account  to  assure  that  people  have  representation  in  the 
process,  then  I  think  I  will  be  the  first  to  join  Mr.  Geis'  theory.  I 
don't  think  that  is  going  to  happen  by  the  year  2000  when  we  do 
the  next  census.  I  would  have  to  differ  with  them  on  that. 

But  I  certainly  believe — no,  I  won't  say  that.  I  certainly  hope  that 
it  happens  sometime  during  the  lifetime  of  my  children. 

Thank  you,  Mr.  Chairman,  again,  for  the  opportunity. 

Mr.  Edwards.  Thank  you  for  the  observations,  Mr.  Watt.  I  think 
they  are  very  salient.  And  I  think  all  the  witnesses  ought  to  com- 
ment on  Mr,  Watt's  observations. 

You  know,  I  found  in  my  experience  when  somebody  starts  to 
talk  about  a  colorblind  election,  I  know  they  are  not  somebody  that 
I  would  agree  with.  You  have  a  totally  colorblind  election  system 
in  this  country,  and  hopefully  some  day  we  can,  but  you  can't  now. 
You  certainly  can't  in  California.  And  the  legislature  doesn't  even 
try. 

That  is  one  of  the  reasons  that  we  have  a  very  well-balanced  del- 
egation here  in  Congress  from  California,  there  are  members  of 
every  large  minority  group  in  California,  except  I  don't  think  we 
have  a  Filipino.  I  think  it  works  very  well. 

But  my  personal  concern  is  with  this  Shaw  decision.  What  is  the 
Supreme  Court  up  to?  Wl:iat  are  the  majority,  the  five  Justices,  up 
to? 

I  have  learned  the  hard  way  to  distrust  them.  I  have  not  found 
them  friendly,  the  majority,  for  7  or  8  years.  I  find  them  unfriendly 
to  the  Voting  Rights  Act  and  to  Federal  employment  laws,  gen- 
erally. 

We  had  to  reverse  four  or  five  employment  decisions  in  1991. 
And  we  have  got  some  targets  out  there  that  we  should  look  at, 
this  Richmond  case  about  set-asides.  That  stops  minority  contrac- 
tors in  their  tracks  all  over  the  country.  And  maybe  there  is  a  for- 
mula which  will  allow  them  to  participate  in  contracting  and  mu- 
nicipal construction  and  so  forth,  which  I  think  is  a  very  healthy 
thing. 

But,  in  the  voting  context,  you  run  into  the  word  "gerr3rniander- 
ing,"  "racial  gerrymandering."  I  know  that  when  we  wrote  the 
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original  Voting  Rights  Act,  the  big  argument  for  days — it  took  days 
to  write  the  bill — was  whether  or  not  to  include  the  requirement 
that  districts  be  compact. 

And  we  decided,  no,  they  are  not  going  to  be  compact,  that  would 
not  be  one  of  the  qualifications.  And  certainly  Mr.  Watt's  district 
is  not  compact. 

Let  me  tell  you,  a  lot  of  districts  in  California  are  just  about  as 
strange  looking  as  Mr.  Watt's.  But  it  has  never  come  before  the 
court,  right  out  of  the  blue,  that  the  equal  protection  clause  of  the 
Constitution  could  be  violated  with  these  strange  looking  districts 
because  white  people  were  being  discriminated  against,  were  being 
cut  out  of  the  process. 

Well,  we  never  thought  of  that.  The  court  never  said  that  about 
some  of  the  districts  where  whites  were  carefully  protected  by  the 
legislatures.  That  went  on  in  this  country,  especially  in  North 
Carolina  and  other  Southern  States,  for  a  hundred  years. 

So  would  anybody  like  to  make  an  observation  on  what  Mr.  Watt 
and  I  have  been  talking  about? 

Mr.  Coble.  Mr.  Chairman,  can  I  make  a  brief  statement  if  I 
may? 

Mr.  Edwards.  Yes. 

Mr.  Coble.  Mr.  Geis,  I  don't  want  to  put  you  on  the  spot  twice; 
but  I  would  like  you,  Mr.  Chairman,  if  you  wanted  to,  to  maybe  re- 
spond. 

Mel,  Congressman  Watt  referred  to  your  myths.  Would  you  like 
to  be  heard  in  response? 

Mr.  Geis.  I  respect  what  Congressman  Watt  said.  I  worked  to  get 
him  elected  last  year.  Reporters  don't  print  that  because  I  work  for 
a  newspaper  now.  And  I  respect  what  Mr.  Spaulding  says,  and 
their  viewpoints  are  very  good. 

One  thing  that  I  would  like  to  clarify  is  that  even  white  Demo- 
crats who  are  elected  in  North  Carolina  don't  get  50  percent  of  the 
white  vote.  Governor  Hunt  last  year  was  elected  with  45  percent, 
maybe  less  of  the  vote.  However,  politics  are  simply  too  racially  po- 
larized. 

Mr.  Spaulding.  Mr.  Chairman,  in  regard  to  the  Supreme  Court, 
I  am  not  coming  necessarily  as  a  scholar,  but,  really,  as  a  prag- 
matist. 

When  you  look  at  the  Supreme  Court,  to  me,  it  is  not  reflective 
of  the  diversity  of  backgrounds  within  this  country  in  and  of  itself, 
much  less  the  political  or  so-called  legal  theories  or  philosophies. 

And  what  I  tried  to  impart  in  my  statement  was  that  just  be- 
cause they  put  on  those  black  robes  and  they  sit  on  the  bench  does 
not  mean  that  they  can  totally  get  rid  of  any  subconscious  emo- 
tional response  when  it  comes  to  race. 

And  that  is  why  I  spend  an  inordinate  amount  of  time  trying  to 
point  out  how  they  addressed  the  1st  and  12th  Districts  in  Shaw 
V.  Reno — as  if  these  are  black  districts.  And  that  is  why  I  also  dis- 
cussed the  studies  about  neighborhoods  going  black,  turning  black, 
when  you  get  25  percent  or  better,  people  moving  in. 

Mr.  Watt.  Sometimes,  when  you  get  one  person  moving  in. 

Mr.  Spaulding.  It  is  a  subconscious  type  of  process  that  goes  on. 
And  I  think  that  it  must  be  actually  out  front  on  the  agenda — and 
I  think  this  has  now  occurred  in  Shaw  v.  Reno — before  they  will 
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even  be  able  to  really  think  within  the  most  inner-portions  or  re- 
cesses of  their  mind,  to  have  their  own  introspections,  to  see  if 
their  own  race  consciousness  very  well  could  be  a  factor  in  their  de- 
cisionmaking process. 

Mr.  Edwards.  Well,  they  are  establishing  some  law  by  this  deci- 
sion, which  generally  means  that,  in  every  judicial  district  in  the 
United  States,  the  Federal  district  judges  will  comply  with  the  rul- 
ing in  Shaw. 

Now,  does  that  concern  you? 

Does  that  concern  you.  Professor  Kennedy? 

Mr.  Kennedy.  It  certainly  does.  As  I  indicated  before,  my  great 
fear  is  that  the  Supreme  Court  will  put  a  constitutional  straitjacket 
on  the  efforts  to  move  our  society  toward  a  more  just  society. 

And  Shaw,  of  course  is  a  somewhat  muddy  opinion.  It  is  not  all 
that  clear  what  the  Supreme  Court  meant.  We  are  going  to  have 
to  wait  a  while  to  see — I  mean,  the  law  is  still  in  creation. 

But  there  were  certain  features  of  the  case,  particularly  this 
rhetoric  about  apartheid,  for  instance,  which  seemed  so  inappropri- 
ate. After  all,  apartheid  means  the  exclusion,  the  total  exclusion, 
the  radical  exclusion  of  a  people  of  color  from  any  part  of  govern- 
ance. That  is  what  has  historically  gone  on  in  South  Africa. 

What  happened  in  North  Carolina  was  the  complete  opposite,  of 
course.  There  was  an  effort  to  integrate,  integrate  the  congressional 
delegation.  And  one  of  the  great  ironies  of  what  is  going  on  is  that 
efforts  toward  integration  are  being  condemned  as  separatist. 

What  people  have  been  attempting  to  do,  what  people  of  good 
will  who  recognize  the  history  of  racial  subordination  in  the  United 
States,  people  who  recognize  that  history  and  who  want  to  do 
something  about  that  history,  have  been  trying  to  do  is  address 
that  history  through  creating  mechanisms  to  bring  people  of  color 
into  all  aspects  of  American  life.  And  the  irony  is  that  in  the  face 
of  those  efforts,  people  are  now  claiming  that  that  is  separatism, 
that  that  is  apartheid.  It  is  just  the  opposite. 

Having  said  that,  I  think  it  is  also  important  to  recognize  that 
the  issues  we  are  dealing  with  are  complicated.  I  mean,  there  are 
people  of  good  will  who  see  things  in  a  different  way,  and  for  good 
reason.  And  one  of  the  reasons  it  is  so  complicated  has  something 
to  do  with  a  point  that  you  made  early  on,  Mr.  Chairman,  you 
made  at  the  very  beginning  of  the  hearing.  You  compared  the  law 
involving  voting  with  the  law  involving  racial  discrimination  in  an- 
other area.  And  there  is  one  very  big  difference.  With  respect  to 
employment  law,  for  instance,  the  Federal  law  specifically  tells  peo- 
ple, you  cannot  discriminate. 

And  so  the  actual  individuals,  their  conduct,  is  regulated.  Well, 
we  don't  do  that  with  respect  to  voting.  We  allow  people  to  express 
their  preferences  based  on  all  sorts  of  things,  based  on  race,  based 
on  who  they  think  looks  better,  who  they  think  sounds  better  and 
all  sorts  of  things,  and  maybe  we  could  not  make  an  effort. 

Maybe  it  would  be  impossible  to  regulate  the  individual  pref- 
erences of  voters.  Well,  that  makes  it  very  difficult  to  really  create 
an  apparatus  that  would  be  racially  fair.  And  so,  at  the  same  time 
I  share  your  feelings  about  the  Supreme  Court.  I  am  very  distrust- 
ful of  it.  I  am  very  critical  of  it. 
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I  think  its  rulings  over  the  past  10  to  15  years  have  given  a  lot 
of  nourishment  to  those  who  are  skeptical  of  the  Supreme  Court. 

Having  said  that,  I  think  we  do  have  to  recognize  that  there  are 
real  difficulties  here  and  that  to  some  degree,  we  have  reached  a 
place  where  there  are  real  issues  as  to  how  to  best  advance  the  in- 
terests of  minority  communities.  And  those  sorts  of  questions,  the 
real  difficulties  cannot  and  should  not  be  obscured. 

There  is  more  than  just  a  question  of  the  people  of  good  will  ver- 
sus the  people  of  bad  will.  The  people  of  good  will  differ  on  these 
issues.  And  I  am  so  happy  that  you  are  having  these  hearings,  be- 
cause there  is  going  to  have  to  be  a  lot  of  discussion  and  debate 
in  order  to  thrash  out  these  issues  which  are  very  complicated  and 
difficult  indeed. 

Mr.  Edwards.  Thank  you. 

Professor  Broadus,  do  you  recognize  also  that  there  also  has  been 
a  change  in  the  law  and  that  there  might  be  dozens  of  congres- 
sional districts  and  other  districts  going  down  into  the  State  legis- 
latures and  so  forth  where  the  same  challenge  can  be  made  if  Jus- 
tice O'Connor's  ruling  becomes  widespread. 

Mr.  Broadus.  I  think  the  thing  we  have  to  remember  is  that  the 
question  addressed  in  Shaw  v.  Reno  is  only  the  jurisdictional  ques- 
tion. That  is  whether  or  not  a  claim  can  be  stated  on  this  appear- 
ance, on  the  facial  question  of  what  the  district  looks  like. 

That  doesn't  answer  the  question  of  whether  or  not  the  district 
itself  is  actually  in  violation  of  the  equal  protection  clause.  And  I 
think  we  are  a  long  way  from  seeing  the  court  reach  that  decision. 

There  is  a  lot  of  language  in  here,  for  example,  when  the  court 
tells  us  that  districts  that  are  otherwise  normal,  compactness,  the 
requirement  that  you  said  Congress  excluded,  when  they  seem  to 
reach  some  kind  of  traditional  appearance,  then  we  already  have 
law  that  says  those  are  not  going  to  be  challenged. 

We  now  have  a  law  that  says  those  that  are  irregular  in  shape 
and  have  this  hint  or  suggestion  on  their  face  of  having  been  struc- 
tured for  racial  reasons  and  racial  reason  alone  can  be  subjected 
to  challenge. 

The  question  is  whether  or  not  the  Court,  over  time,  will  come 
back  and  evolve  into  a  philosophy  in  the  voting  rights  area  similar 
to,  as  it  has,  in  the  employment  area  that  would  take  a  Webber  or 
a  Bakke  approach,  and  that  is  that  race  may  be  a  factor  that  is  in- 
cluded among  other  factors  but  may  not  be  the  dominant  reason, 
you  know.  And  that,  you  know,  has  been  a  very  difficult  thing. 

But  if  the  court  proceeds  along  that  kind  of  line,  then  the  net  re- 
sult of  the  Shaw  case  may  be  that  it  doesn't  change  that  much  in 
terms  of  the  practical  outcome  of  the  shape  of  these  districts. 

And  there  are  hints  in  Reno  that  the  Court  is  open  to  hearing 
arguments  about  reasons  for  the  shape  of  this  district  other  than 
race.  And  I  think  that  we  have  already  heard  from  people  in  North 
Carolina  that  there  are  substantial  historical,  economic  reasons  for 
the  shape  of  this  district,  that  that  corridor  is  significant.  That  it 
does  link  the  urban  areas. 

So  as  long  as  race  is  only  a  factor  among  other  factors,  I  think 
there  was  something  that  the  court  was  attempting  to  do.  And  it 
may  appear  overly  esoteric.  But  I  think  the  Court  is  concerned  with 
preserving  the  validity  of  its  language.  And  it  has  used  this  Ian- 
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guage,  the  language  that  may  be  somewhat  misleading  in  the  com- 
plexity of  political  life,  about  color  blindness,  about  neutrality;  and 
it  has  used  that  at  the  same  time,  while  recognizing  that  there  is 
some  great  project  going  on,  to  work  out  new  structures  that  are 
going  to  be  more  representative. 

And  I  think  what  Shaw  v.  Reno  stands  for  is  this  principle  that 
the  court  is  going  to  maintain,  in  theory,  this  color  blindness;  but 
it  is  willing  to  permit  a  much  more  complex  kind  of  structure  to 
be  used  in  decisionmaking. 

But  we  can't  know  that  for  certain  until  this  case  comes  back  on 
remand.  But  I  think  informed  speculation  would  seem  to  be  that 
you  would  get  the  same  kind  of  result  in  the  voting  area  that  you 
got  in  the  emplo3rment  area  and  in  other  areas,  that  is  that  it  may 
be  included  somehow  as  a  factor.  But  they  will  have  to  work  out 
a  formula  for  that  factoring. 

Mr.  Edwards.  Well,  I  personally,  having  been  here  more  than  30 
years.  The  Voting  Rights  Act  was  working  rather  well.  And  I  was 
thunder  struck  to  read  in  the  morning  paper  of  the  Shaw  decision. 
It  seemed  to  me  that  it  struck  at  the  roots  of  the  Voting  Rights  Act. 
It  certainly  could  result  in  a  lot  of  remands  in  the  State  of  Califor- 
nia. 

Does  any  member  of  the  panel  think  that  Congress  should  ad- 
dress this  problem  as  difficult  as  it  might  be,  legislatively?  Any 
noes  or  yeses? 

Mr.  Broadus.  I  think  one  of  the  things  that  the  court  may  be 
attempting  in  the  Shaw  case,  as  it  did  in  some  of  the  earlier  title 
VII  cases  that  Congress  has  reversed,  is  it  may  be  reflecting  some 
of  the  burden  of  making  these  very  tough  decisions  back  on  to  the 
political  branches. 

And  this  case  may  be  something  of  a  signaling  device  that  says, 
look,  as  to  this  choice  as  to  whether  or  not  compact  districts  are 
best  or  whether  or  not,  you  know,  this  diversity  in  the  district  is 
best,  to  a  certain  extent,  we  have  laid  out  some  rules  and  we  are 
going  to  see  that  they  are  abided  by.  But  they  may  also  be  signal- 
ing that,  look,  this  is  a  situation  in  which  the  political  branches  are 
going  to  have  to  reengage  and  have  to  be  once  again  involved  in 
that  process.  And  in  that  sense,  this  is  something  that  Congress 
should  well  be  considering  now  and  trying  to  devise  new  formulas 
for. 

Mr.  NORRELL.  Congressman  Edwards,  I  certainly  think  the  Con- 
gress should  address  the  Presley  matter,  the  reality  that  black 
elected  officials  can  have  their  authority  stripped  from  them  by  the 
actions  of  a  duly  elected  white  majority. 

And  I  think  that  since  that  apparently  could  be  addressed  statu- 
torily, that  it  should  be.  And  it  is  difficult  for  me  to  construct  in 
my  mind  now  the  constitutional  amendment  that  would  address 
Shaw  V.  Reno.  It  would  take  that,  would  it  not? 

Mr.  Edwards.  It  would  take  a  constitutional  amendment,  would 
it  not,  since  the  decision  is  based  on  the  Constitution  not  a  statute. 

Is  that  correct? 

Mr.  NoRRELL.  I  suppose.  It  is  a  shame  that  that  is  what  it  would 
take.  It  seems  to  me  that  these  decisions,  and  others  that  you  have 
referred,  to  show  a  kind  of  willfulness  to  ignore  the  context  of  ra- 
cial policies  or  policies  that  have  a  racial  aspect  to  them. 
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It  is  inconceivable  for  a  historian  or  perhaps  even  for  a  citizen 
who  lives  in  a  place  that  is  as  racially  alienated  as  Alabama  is,  to 
see  how  one  can  make  decisions  about  the  voting  rights  or  the  eco- 
nomic opportunities  and  rights  of  an  African-American  without  un- 
derstanding the  four  centuries  of  discrimination  that  has  taken 
place  in  this  society. 

And  that  appears  to  be,  with  the  appropriation  of  the  use  of 
words  like  segregate  and  apartheid  in  the  Shaw  decision,  what  is 
happening. 

Mr.  Edwards.  Thank  you. 

Mr.  Canady  do  you  have  anything  further  to  add? 

Mr.  Canady.  Yes.  I  would  like  to  thank  each  of  the  panelists  for 
being  here.  It  has  been  very  constructive.  We  appreciate  your  time. 

And  I  want  to  follow  up  on  what  Professor  Broadus  said  about 
the  Shaw  case.  I  think  we  don't  know  how  this  is  going  to  work 
out.  I  mean,  the  court,  in  that  opinion,  did  not  say  that  there  can 
be  no  race-conscious  decisionmaking  with  respect  to  legislative  dis- 
tricts. Very  clear  that  they  did  not  say  that. 

What  remains  unclear  is  what  can  be  a  sufficiently  compelling 
justification  for  a  district  like  the  district  in  North  Carolina.  And 
only  time  will  tell. 

I,  for  one,  think  that  any  t3rpe  of  legislative  approach  on  this 
would  be  certainly  premature  until  we  see  where  the  cases  are 
going.  And  we  will  know.  But  at  this  point,  it  would  not  make 
sense  to  me  to  approach  this  legislatively.  We  don't  know  what  we 
would  need  to  know  to  address  it. 

Mr.  Edwards.  Well,  I  would  agree.  I  don't  think  that  we  are  any- 
where near  coming  up  with  a  legislative  response.  But  we  do  have 
to  watch  it  very  carefully  to  see  how  serious  it  is  going  to  be,  if  it 
is  going  to  cause  great  difficulties  in  voting  patterns  of  the  country. 

But  I  think  this  subject  has  gotten  off  to  an  excellent  start  with 
these  splendid  witnesses.  And  all  of  us  are  very  grateful  for  all  of 
you  being  here  today  and  testifying  in  such  an  intelligent  manner 
and  helpful  manner  to  us.  And  I  think  we  do  have  to  close  it  today. 
And  sorry  for  the  delays.  But  this  is  the  process  where  we  have  to 
survive. 

But  again,  speaking  for  all  the  members  of  the  House  Judiciary 
Committee,  we  thank  you. 

[Whereupon,  at  1:13  p.m.,  the  subcommittee  adjourned.] 
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WEDNESDAY,  MAY  11,  1994 

House  of  Representatives, 

Subcommittee  on  Civil  and  Constitutional  Rights, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice  at  9:38  a.m.,  in  room 
2237,  Raybum  House  Office  Building,  Hon.  Don  Edwards  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Don  Edwards,  Patricia  Schroeder, 
Barney  Frank,  Henry  J.  Hyde,  and  Howard  Coble. 

Also  present:  Representative  Melvin  L.  Watt. 

Staff  present:  Catherine  A.  LeRoy,  counsel:  Melody  Barnes,  as- 
sistant counsel;  and  Kathryn  A.  Hazeem,  minority  counsel. 

Mr.  Edwards.  Good  morning,  everybody.  Welcome  to  the  House 
of  Representatives  and  the  hearing  room  of  the  House  Judiciary 
Committee. 

I  am  Don  Edwards,  chairman  of  the  Judiciary  Subcommittee  on 
Civil  and  Constitutional  Rights,  and  I  have  been  here  a  long  time. 
I  was  here  in  the  House  and  on  the  Judiciary  Committee  when  we 
enacted  the  1965  Voting  Rights  Act,  which  was  a  revolutionary 
piece  of  legislation.  Some  people  consider  it  the  greatest  civil  rights 
law  that  has  ever  been  passed. 

A  lot  has  transpired  since  then.  In  1981  and  1982,  Mr.  Hyde, 
who  will  speak  to  you  in  a  minute,  and  I  held  hearings  throughout 
the  United  States,  especially  in  the  South,  about  bringing  up  to 
date  the  Voting  Rights  Act.  We  were  frankly  shocked  as  we  went 
through  Texas  and  to  Alabama,  I  believe,  and  other  States  and  re- 
alized that  a  lot  had  to  be  done,  that  there  was  a  lot  of  discrimina- 
tion going  on  despite  the  1965  Voting  Rights  Act.  We  came  back 
and  wrote  the  1982  amendments  to  the  Voting  Rights  Act,  and  it 
passed  the  House  and  Senate  and  is  today  law. 

But  since  then  a  lot  of  things  have  happened.  Quite  a  number 
of  Supreme  Court  decisions  are  troubling  to  some  of  us.  Presley  has 
been  troubling  to  some  of  us.  We  don't  think  we  had  that  result  in 
mind  when  we  wrote  the  1965  or  the  1982  bills,  and  some  of  us 
on  my  side  of  the  aisle  were  very  disturbed  with  Shaw  v.  Reno.  We 
want  to  talk  about  that  and  voting  rights  generally  today.  I  deeply 
appreciate  the  witnesses,  that  are  friends  and  experts,  who  have 
come  to  talk  to  us,  and  I  5deld  now  to  my  good  friend  and  ranking 
Republican  on  the  House  subcommittee,  Henry  Hyde. 

Mr.  Hyde.  I  thank  you,  Mr.  Chairman,  and  I  might  say  par- 
enthetically that  you  are  much  too  modest.  I  believe  you  were  here 
when  the  first  10  amendments  were  ratified  to  the  Constitution. 
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Mr.  Edwards.  No,  only  the  first  eight. 

Mr.  Hyde.  The  first  eight.  You  never  did  like  9  and  10,  did  you? 

In  any  event,  I  do  want  to  say  that  this  is  Congressman  Ed- 
wards' last  term,  and  the  cause  of  good  government,  not  just  the 
cause  of  civil  rights — certainly  the  cause  of  civil  rights,  but  the 
cause  of  good  government  is  losing  in  Congress,  but  not  losing  to 
the  world,  a  very  staunch  and  effective  and  zealous  advocate.  He 
will  be  missed  immeasurably  by  many  people,  including  some  of  us 
on  this  side  of  the  aisle  who  don't  always  philosophically  agree  but 
who  respect  integrity  and  ability. 

The  Voting  Rights  Act  of  1964  is,  I  think,  the  most  successful 
civil  rights  legislation  enacted  ever  by  this  Congress.  Within  a  few 
short  years  of  its  passage,  African-American  voter  participation,  es- 
pecially in  the  South,  increased  dramatically.  But  as  we  all  know, 
passage  of  a  law  doesn't  guarantee  the  disappearance  of  racial  dis- 
crimination. 

The  1982  amendments  changed  the  Voting  Rights  Act  by  sub- 
stituting a  results  test  for  the  intent  test.  Under  the  act  as  amend- 
ed, a  violation  could  be  proved  by  showing  that  a  voting  practice 
had  the  effect  of  diminishing  minority  voting  strength.  Despite  all 
the  protestations  that  the  result  test  did  not  signal  the  beginning 
of  proportional  representation,  redistricters  of  electoral  maps, 
urged  on  by  the  Civil  Rights  Division  of  the  Bush  Justice  Depart- 
ment, were  convinced  that  it  did.  All  prior  principles  of  redistrict- 
ing — geographic  compactness,  commonality  of  interest,  unity  of  po- 
litical entities — were  overlooked  as  maps  were  drawn  at  all  costs 
to  create  the  maximum  number  of  black  and  Hispanic  majority  dis- 
tricts. Instead  of  learning  to  engage  in  multiracial  coalitions,  Amer- 
icans are  being  urged  to  act  like  tribal  clans.  Instead  of  moving  to- 
ward the  goal  of  a  colorblind  society,  we  are  further  entrenching  a 
very  race-conscious  one. 

I  am  deeply  troubled  by  these  developments,  and  I  am  pleased 
to  have  the  opportunity  to  discuss  them  with  the  distinguished 
group  that  we  have  here  today. 

Before  we  begin,  I  would  like  to  comment  about  this  process. 
This  is  not  the  traditional  hearing  format  that  is  used  by  this  sub- 
committee, and  I  want  to  thank  Mr.  Edwards  for  accommodating 
my  concerns  about  the  format  and  the  Congressional  Research 
Service  for  their  assistance,  and  I  surely  look  forward  to  a  lively 
and  invigorating  discussion. 

Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  Well,  thank  you  very  much,  Mr.  Hyde.  Thank  you 
for  your  gracious  personal  remarks. 

Mr.  Hyde  and  I  have  worked  very  closely  together,  in  a  friendly 
way  too,  which  is  not  always  true  in  the  Congress,  and  I  deeply  ap- 
preciate it. 

I  think  I  would  like  to  just  mention  that  Kathryn  Hazeem  is  the 

staff  lawyer  that  assists  Mr.  Hyde  in  the  subcommittee.  Melody 

Barnes  is  in  charge  of  this.  She  has  worked  with  Kathryn  in  set- 

.  ting  this  useful  meeting  up  today.  And  of  course  Catherine  LeRoy 

is  chief  counsel.  Thanks  to  the  staff.  They  have  done  a  good  job. 

Now  the  format  is  going  to  be  that  I  will  introduce  our  two  peo- 
ple from  the  Congressional  Research  Service — we  are  very  grateful 
to  them,  as  Mr.  Hyde  said — and  then  Mr.  Hyde  will  introduce  brief- 
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ly  those  who  are  here,  our  participants.  We  appreciate  your  coming. 
Then  those  who  want  to  make  an  opening  statement,  please  Hmit 
it  to  1  or  2  minutes,  because  we  do  want  to  move  along  with  a  live- 
ly discussion.  But  that  will  be  operated  and  managed  by  our  two 
moderators. 

On  my  right  is  Thomas  Durbin.  He  is  a  legislative  attorney  with 
the  American  Law  Division  of  the  Congressional  Research  Service 
specializing  in  election  law.  Mr.  Durbin  is  a  graduate  of  Saint 
Mary's  University  and  the  Catholic  University's  Columbus  School 
of  Law.  L.  Paige  Whitaker  is  a  legislative  attorney  with  the  Amer- 
ican Law  Division  of  the  Congressional  Research  Service  specializ- 
ing in  election  law.  Ms.  Whitaker  is  a  graduate  of  the  University 
of  Maryland  and  the  Catholic  University's  Columbus  School  of  Law. 

Mr.  Hyde,  will  you  introduce  our  participants? 

Mr.  Hyde.  Yes,  if  I  may. 

Benjamin  H.  Griffith  is  a  partner  in  the  Cleveland,  MS,  law  firm 
of  Griffith  &  Griffith.  Mr.  Griffith's  practice  emphasizes  Federal 
and  State  civil  litigation  and  local  government  representation,  in- 
cluding section  5  proceedings  before  the  U.S.  Department  of  Jus- 
tice, and  section  2  litigation.  He  is  currently  litigating  a  case  on  the 
Eastern  Shore  of  Maryland  in  which  a  judge  has  employed  cumu- 
lative voting  as  a  remedy  for  a  violation  of  section  2  of  the  Voting 
Rights  Act. 

Nelson  Lund  is  associate  professor  of  law  at  the  George  Mason 
University  School  of  Law  and  executive  editor  of  the  Supreme 
Court  Economic  Review.  Professor  Lund  served  as  a  law  clerk  for 
the  Honorable  Sandra  Day  O'Connor  of  the  U.S.  Supreme  Court 
during  its  1987  term  and  as  associate  counsel  to  the  President  from 
1989  to  1992. 

Steven  Markman  is  a  former  U.S.  attorney,  who  now  practices 
with  the  firm  of  Miller,  Canfield,  Paddock  &  Stone  in  Detroit,  ML 
He  served  as  the  chief  counsel  for  the  Senate  Subcommittee  on  the 
Constitution  for  the  Senate  Judiciary  Committee  during  Senate 
consideration  of  the  1982  amendments  to  the  Voting  Rights  Act.  He 
currently  represents  the  State  of  Michigan  in  ongoing  voting  rights 
litigation. 

Richard  A.  Samp  is  chief  counsel  to  the  Washington  Legal  Foun- 
dation, a  public  interest  law  and  policy  center.  WLF  has  litigated 
numerous  cases  involving  racial  preferences  and  voting  issues  and 
has  filed  amicus  curiai  briefs  in  key  voting  rights  cases. 

Stuart  Taylor  is  senior  writer  for  the  American  Lawyer  Media 
which  owns  the  American  Lawyer.  He  writes  a  biweekly  column  for 
seven  weekly  and  daily  newspapers,  including  the  Legal  Times,  fo- 
cusing on  legal  and  political  issues  of  national  importance.  He  has 
written  numerous  articles  on  current  controversies  surrounding  the 
Voting  Rights  Act. 

And,  Mr.  Chairman,  shall  I  introduce  the  others  on  the  list  you 
gave  me? 

Mr.  Edwards.  Yes,  please. 

Mr.  Hyde.  All  right. 

Other  invited  participants:  Arthur  Baer  is  director  of  the  Puerto 
Rican  Legal  Defense  and  Education  Fund's  Voting  Rights  Project. 
Elaine  Jones  is  director/counsel  of  the  NAACP  Legal  Defense  and 
Education  Fund.  Pamela  Karlan  is  a  professor  of  law  at  the  Uni- 
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versity  of  Virginia  School  of  Law.  Ms.  Karlan  was  counsel  to  one 
of  the  amici  in  the  Presley  v.  Etowah  County  Commission  case  and 
has  written  extensively  in  the  voting  rights  area.  Dr.  Allan 
Lichtman  is  a  professor  of  history  at  American  University,  consult- 
ant to  Vice  President  Gore,  and  an  expert  witness  in  the  Shaw  v. 
Reno,  Shaw  v.  Hunt,  and  Hays  v.  Louisiana  cases.  And  Bemadine 
St.  Cyr  is  a  community  activist  from  New  Roads,  LA,  and  has  been 
involved  in  local  voting  rights  issues  for  many  years. 

Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  Thank  you,  Mr.  Hyde. 

Mr.  Durbin. 

STATEMENT  OF  THOMAS  M.  DURBIN,  LEGISLATIVE  ATTOR- 
NEY, AMERICAN  LAW  DIVISION,  CONGRESSIONAL  RE- 
SEARCH SERVICE 

Mr.  Durbin.  Thank  you,  Mr.  Chairman,  Mr.  Ranking  Minority 
Member,  professors,  scholars,  jurists,  ladies,  and  gentlemen. 

Paige  Whitaker  and  I  have  been  invited  here  basically  to  mod- 
erate, but  we  have  been  asked  to  present  to  you  opening  state- 
ments just  to  set  the  stage  for  our  discussion,  and  in  accordance 
with  the  founding  principles  of  the  Congressional  Research  Service, 
whatever  we  say  is  nonpartisan,  objective,  and  neutral,  and  we  will 
attempt  to  present  it  that  way. 

But  you  have  in  front  of  you  a  chart  that  I  have  prepared  for  the 
sake  of  brevity  that  I  want  to  just  briefly  explain  to  you  the  history 
and  evolution  of  congressional  redistricting  which  often  parallels 
State  legislative  redistricting  and  how  we  are  today  at  a  crossroads 
under  the  Voting  Rights  Act. 

[The  chart  follows:] 
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Mr.  DURBIN.  If  you  look  at  the  horizontal  line  that  goes  through 
the  center  of  the  chart,  you  see  decennial  censuses  every  10  years, 
and  you  see  the  total  number  of  representatives,  and  you  see  how 
they  have  increased  from  65  to  the  present  435  that  was  estab- 
lished in  1911. 

In  the  early  days  of  congressional  redistricting,  they  were  inter- 
ested in  obtaining  more  Members  of  the  House  of  Representatives 
because  the  number  of  States  were  increasing  and  the  population 
was  increasing,  so  that  there  was  not  a  concentration  on  other  is- 
sues, it  was  a  quantitative  tjrpe  of  concentration. 

However,  what  you  see  in  this  evolutionary  process  is  that  Con- 
gress decided  to  provide  for  the  States  some  standards,  some  statu- 
tory standards.  In  1942  they  provided  for  two  statutes,  for  contigu- 
ity and  single  member  districts.  In  1872  they  provided  for  equality. 
In  1901  they  provided  for  compactness. 

However,  as  the  twentieth  century  began,  there  were  a  lot  of  po- 
litical problems  with  congressional  redistricting.  It  became  linked 
to  partisanship  probably  in  the  same  way  that  campaign  financing 
is  involved  in  partisanship  today.  So,  in  1929  when  Congress 
passed  the  reapportionment  statute  for  the  1920  decennial  census, 
they  failed  to  mention  redistricting  standards  of  compactness, 
equality,  and  contiguity.  The  Court  in  a  1932  case,  Broom  v.  Wood, 
asserted  that  since  Congress  didn't  repeat  them,  they  repealed 
them,  so  that  after  1929,  you  had  no  Federal  standards.  In  congres- 
sional redistricting,  and  even  in  State  legislative  redistricting  to  a 
certain  extent,  you  had  the  law  of  the  jungle,  so  that  malapportion- 
ment was  commonplace  not  only  in  Federal  congressional  redis- 
tricting but  also  in  State  legislative  redistricting.  The  courts 
wouldn't  touch  it  because  of  the  political  question  doctrine,  that  it 
is  better  left  to  the  State  legislature  to  decide  rather  than  the 
courts  to  decide. 

Because  of  the  malapportionment  problem,  because  they  were  so 
gross,  in  the  sixties  the  Supreme  Court  agreed  to  give  this  ability 
to  redistricting,  not  only  Federal  but  State.  Actually,  State  first,  in 
Baker  v.  Carr  in  1962,  and  then  Reynolds  v.  Sims.  It  was  in  1964 
that  you  had  the  Supreme  Court  addressing  Federal  redistricting, 
and  the  Court,  because  of  a  lack  of  a  Federal  statutory  standard, 
imposed  their  own  equality  standard  beginning  with  Wesberry  v. 
Sanders.  Then  in  the  sixties,  the  seventies,  and  the  eighties  we  saw 
a  refinement  of  the  equality  standard  so  that  you  can  see  the  focus 
of  the  Court  was  quantitative. 

However,  with  the  introduction  of  the  Voting  Rights  Act  of  1965 
and  the  amendments  of  1982,  we  begin  to  see  a  crossroads  in  con- 
gressional redistricting,  a  new  focus,  sort  of  a  qualitative  focus. 

The  reason  why  you  use  the  dates  1986  at  the  bottom  there, 
quantitative  focus  from  1789  to  1987  and  a  qualitative  focus  from 
1986  to  the  present,  is  because  of  two  U.S.  Supreme  Court  deci- 
sions in  1986.  One  dealt  with  political  gerrjrmandering,  Davis  v. 
Bandemer,  and  the  other  one  dealt  with  racial  gerrymandering  on 
the  State  legislative  redistricting.  Its  holdings  in  Thornburg  v. 
Gingles  have  application  to  the  congressional  level. 

At  that  time  you  see  the  focus  of  the  Supreme  Court  changing. 
Not  only  is  equality  necessary — one  person,  one  vote,  equal  rep- 
resentation for  equal  numbers  of  people — ^but  now  you  have  an  em- 
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phasis  that  there  is  going  to  be  recognized  minority  groups,  and  the 
Court  is  saying  their  interests  have  to  be  looked  into.  Now  how  you 
do  it  is  a  problem,  and  we  are  in  that  process  right  now.  We  are 
at  a  crossroads  to  see  how  we  do  that. 

I  am  now  going  to  turn  this  over  to  Paige  Whitaker,  who  will 
now  go  into  such  aspects  as  essential  provisions  of  the  Voting 
Rights  Act  and  essential  Supreme  Court  cases. 

STATEMENT  OF  L.  PAIGE  WHITAKER,  LEGISLATIVE  ATTOR- 
NEY, AMERICAN  LAW  DIVISION,  CONGRESSIONAL  RE- 
SEARCH SERVICE 

Ms.  Whitaker.  Good  morning.  It  is  my  pleasure  to  be  here. 
Thank  you,  Mr.  Chairman,  Mr.  Ranking  Minority  Member.  It  is 
our  pleasure  to  be  here,  and  good  morning  and  welcome  to  the  dis- 
tinguished scholar  and  guests. 

Again,  I  would  like  to  briefly  make  a  statement  bringing  every- 
one up  to  speed  on  the  Voting  Rights  Act  and  some  of  the  key  cases 
we  will  be  discussing.  Clearly,  I  am  not  doing  this  for  the  benefit 
of  the  panel — this  is  a  distinguished  panel  that  we  have,  quite  ex- 
pert in  these  areas — mostly  for  the  purpose  of  the  audience. 

There  are  two  key  sections  of  the  Voting  Rights  Act  that  invari- 
ably come  up  in  a  discussion  of  this  type.  Those  are  section  2  and 
section  5.  I  would  like  to  go  over  them  very  briefly  and  then  just 
a  few  of  the  key  court  cases  that  again  invariably  come  up  in  a  dis- 
cussion on  the  Voting  Rights  Act. 

Section  2,  unhke  section  5,  applies  nationwide.  It  created  a  right 
of  action  for  private  citizens  or  the  Government  to  challenge  dis- 
criminatory voting  practices  and  procedures.  Specifically — and  keep 
this  in  mind  throughout  our  discussion — section  2  provides  that 
any  voting  qualification  or  prerequisite  to  voting  or  standard  prac- 
tice or  procedure  imposed  by  any  State  or  political  subdivision 
which  results  in  the  denial  or  the  abridgement  of  the  right  of  any 
citizen  of  the  United  States  to  vote  based  on  race,  color,  or  mem- 
bership in  a  language  minority — which  was  added  in  1982 — is  pro- 
hibited. The  relation  to  redistricting,  therefore,  is,  if  a  congres- 
sional redistricting  plan  passed  by  a  State  is  found  to  result  in  ra- 
cial vote  dilution,  a  claim  could  be  made  under  section  2. 

Section  5,  in  contrast,  only  applies  to  certain  covered  areas  in  the 
country.  It  sets  forth  a  preclearance  requirement  requiring  those 
areas  of  the  country,  whenever  they  want  to  make  a  change  in  any 
voting  procedure,  no  matter  how  small,  to  preclear  it,  and  they 
have  to  preclear  it  with  either  the  Department  of  Justice  or  the 
U.S.  District  Court  for  the  District  of  Columbia. 

Now  the  key  court  cases  that  you  will  see  coming  up  in  today's 
discussion  include  the  landmark  1986  Supreme  Court  case  Thorn- 
burg  V.  Gingles.  That  case  is  critical  because  the  Court  found  that 
for  any  court  to  decide  whether  there  has  been  a  violation  of  sec- 
tion 2  of  the  Voting  Rights  Act,  it  has  to  determine  whether,  as  a 
result  of  the  challenged  practice,  plaintiffs  did  not  have  an  equal 
opportunity  to  participate  in  the  political  processes  and  to  elect 
candidates  of  their  choice. 

The  Court  said,  in  making  this  kind  of  determination,  an  analy- 
sis of  the  totality  of  the  circumstances  must  be  done.  Also  the 
Court  established  a  new  tripartite  test,  a  three-part  test,  and  ail 
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prongs  of  the  test  must  be  proven  in  order  to  prevail,  and  they  in- 
clude: First,  that  the  minority  group  is  sufficiently  large  and  geo- 
graphically compact  enough  to  constitute  a  majority  in  a  single 
member  district;  second,  that  it  is  politically  cohesive;  and  third, 
that  the  majority  in  those  cases  usually  votes  as  a  block  in  such 
a  manner  that  it  is  usually  able  to  defeat  the  minority  group's  pre- 
ferred candidate. 

And  then  note,  as  a  result  of  Thornburg,  many  courts  have  con- 
strued the  Voting  Rights  Act  to  mean,  in  a  redistricting  area,  that 
a  majority  minority  district  must  be  created  wherever  possible. 

So  up  until  last  June  when  Shaw  v.  Reno  came  down,  the  Voting 
Rights  Act  was  seen  to  not  only  permit  but  to  require  policy  mak- 
ers in  certain  cases  under  certain  circumstances  to  be  race  con- 
scious when  they  draw  district  lines. 

Then  all  of  a  sudden  came  Shaw  v.  Reno,  and  that  was  decided 
last  June  1993.  As  many  commentators  have  written,  this  appears 
to  be  a  significant  divergence  from  where  the  Court  had  been  inter- 
preting the  Voting  Rights  Act  prior. 

The  Court  in  this  case  found  that  if  a  redistricting  scheme  is  so 
bizarre  and  so  irrational  on  its  face  that  it  can  be  understood  only 
to  be  a  racial  gerrymander,  then  it  will  only  pass  constitutional 
muster  if  a  court  finds  that  it  was  narrowly  tailored  to  further  a 
compelling  governmental  interest.  So  the  underlying  principle  in 
Shaw  is  that  racially  gerrymandered  redistricting  plans  are  going 
to  be  subject  to  the  same  level  of  strict  scrutiny  that  applies  to 
other  State  legislation  that  classifies  citizens  according  to  race. 

One  other  note.  There  has  been  a  case  that  came  down  following 
Shaw  where  a  lower  court — it  was  a  Federal  district  court — applied 
Shaw,  and  that  was  Hays  v.  Louisiana,  and,  basically  using  the 
Shaw  case,  the  Court  struck  down  a  district  on  the  principles  that 
were  set  forth  in  Shaw. 

So  I  hope  that  was  a  good  brief  overview,  and  I  am  sure  we  will 
be  getting  into  these  decisions  in  greater  detail. 

Now  I  would  like  to  turn  it  over  to  Chairman  Edwards  who  will 
be  asking  for  brief  opening  statements  from  the  participants. 

Mr.  Edwards.  I  believe  for  opening  statements,  if  you  care  to 
make  a  brief  one,  we  will  just  go  around  the  room. 

Mr.  Baer. 

STATEMENT  OF  ARTHUR  A.  BAER,  DIRECTOR,  VOTING  RIGHTS 
PROJECT,  PUERTO  RICAN  LEGAL  DEFENSE  AND  EDUCATION 
FUND,  INC. 

Mr.  Baer.  I  would  like  to  thank  the  Subcommittee  on  Civil  and 
Constitutional  Rights  on  my  behalf  and  on  behalf  of  the  Puerto 
Rican  Legal  Defense  and  Education  Fund  for  this  opportunity  to 
enter  a  dialog  concerning  the  application  of  the  Voting  Rights  Act 
to  legislative  redistricting. 

Over  one  hundred  years  ago,  the  Supreme  Court  in  Yick  Wo  v. 
Hopkins  stated  that  the  right  to  vote  is  a  fundamental  political 
right  because  it  is  preservative  of  all  rights.  That  statement  is  no 
less  true  today. 

African-Americans,  Latinos,  Asians,  Native  Americans,  and  those 
protected  under  the  Voting  Rights  Act  often  represent  the  poorest 
members  of  our  society.  More  often  than  not,  they  are  relegated  to 
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live  in  areas  segregated  by  race  and  in  communities  of  poverty. 
They  also  more  often  than  not  live  in  jurisdictions  where  whites 
vote  as  a  bloc.  Were  it  not  for  the  protections  of  the  Voting  Rights 
Act,  the  preferred  candidates  of  these  protected  classes  would  regu- 
larly be  defeated  and  their  voice  excluded  from  the  halls  of  govern- 
ment. 

To  deny  them  such  a  voice  would  deny  those  without  the  power 
of  wealth,  the  power  of  government.  It  would  relegate  them  to  pow- 
erlessness,  continued  substandard  education,  segregation,  and  pov- 
erty. It  would  result  in  greater  social  alienation  and  tend  to  under- 
mine the  legitimacy  of  government.  It  would  also  deny  them  the 
remedy  for  which  blood  was  spilled  from  Civil  War  battlefields  to 
the  streets  of  Philadelphia,  MS,  and  for  which  Latinos  as  well  as 
others  have  struggled — the  right  to  participate  as  equals  in  our  de- 
mocracy. 

It  is  through  democratic  equality  that  those  who  are  poor  can 
change  public  policies  to  ensure  nondiscrimination  and  fair  oppor- 
tunities in  education,  employment,  housing,  and  other  areas.  Just 
as  our  tripartite  system  of  government  and  the  Bill  of  Rights  serves 
as  checks  and  balances  against  the  potential  tyranny  of  unfettered 
democratic  decisions,  the  Voting  Rights  Act  serves  as  a  check 
against  self-perpetuating  and  exclusionary  decisions  by  limited  seg- 
ments of  our  society.  It  ensures  fairness  and  promotes  legitimacy, 
a  government  for  the  people,  by  the  people,  and  of  the  people. 

Recent  decisions  of  the  Supreme  Court,  unfortunately,  will  en- 
trench on  that  fairness  and  tend  toward  undermining  the  legit- 
imacy of  the  Government.  By  its  holding  in  Rojas  v.  Victoria  Inde- 
pendent School  District  and  Presley  v.  Etowah  County,  the  Court 
has  effectively  held  it  is  permissible  to  nullify  the  vote  of  Latino 
and  African-American  voters  by  taking  away  the  legislative  powers 
of  their  chosen  representatives.  By  a  decision  in  Shaw  v.  Reno,  the 
Court  has  effectively  elevated  the  value  of  districting  aesthetics 
over  the  value  of  legislative  inclusion.  Both  decisions  are  errant  in 
their  policy  choices  and,  if  possible,  should  be  remedied  by  Con- 
gress. 

I  will  leave  you  with  this  remark  by  Martin  Luther  King  who 
wrote  this  some  30  years  ago. 

There  are  those  who  shudder  at  the  idea  of  a  poUtical  bloc,  particularly  a  Negro 
bloc,  which  conjures  up  visions  of  racial  exclusiveness.  This  concern,  however,  is  un- 
founded. Not  exclusiveness  but  effectiveness  is  the  aim  of  bloc  voting.  By  forming 
a  bloc,  a  minority  makes  its  voice  heard.  The  Negro  minority  will  unite  for  politick 
action  for  the  same  reason  that  it  will  seek  to  function  in  alliance  with  other  groups, 
because  in  this  way  it  can  compel  the  majority  to  listen. 

It  is  well  to  remember  that  blocs  are  not  unique  in  American  Ufe  nor  are  they 
inherently  evil.  Their  purposes  determine  their  moral  quality.  In  past  years  labor, 
fanners,  businessmen,  veterans,  and  various  national  minorities  have  voted  as  blocs 
on  various  issues,  and  many  still  do.  If  their  objectives  are  good  and  each  issue  is 
decided  on  its  own  merits,  a  bloc  is  a  wholesome  force  on  the  political  scene.  Negroes 
are,  in  fact,  already  voting  spontaneously  as  a  bloc.  They  voted  overwhelmingly  for 
President  Kennedy  and,  before  that.  President  Roosevelt.  Development  as  a  con- 
scious bloc  would  give  them  more  flexibihty,  more  bargaining  power,  more  cleirity. 
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and  more  responsibility  in  addressing  candidates  and  programs.  Moreover,  a  deeper 
involvement  as  a  group  in  political  life  will  bring  them  more  independence.  Con- 
sciously and  creatively  developed,  political  power  may  well  in  the  days  to  come  be 
the  most  effective  new  tool  of  Negroes'  liberation. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Baer  follows:] 
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I  voald  llXe  to  thank  the  Subconmittfta  On  Civil  iLnd 
Constitutional  Ri^ts,  on  &y  behalf  and  on  behalf  of  thm  Puerto 
Rican  Lagad.  Defense  and  Education  Fund,  for  this  opportrunity  to 
enter  a  dialogue  concerning  the  application  of  the  Voting  Right* 
Act  to  legislative  redistricting. 

Over  one  hundred  years  ago  the  Suproae  Coiurt  in  Yiok  Wo  v. 
FopVfna.  118  U.S.  356  (1886),  stated  that  the  right  to  vote  is  "a 
fundamental  political  right,  becauBo  preservative  of  all  rights." 
■The  stataoant  is  no  lees  true  today. 

Affican-Amerioans ,  Latinos,  Asians  and  Native  Americans,  those 
protected  undex  the  Voting  Rights  Act,  often  represent  the  poorest 
nembere  of  our  society.  More  often  than  not  they  are  relegated  to 
live  in  areas  segregated  by  race,  and  in  connBtmities  of  poverty. 
They  also  aore  often  than  not  live  in  jurisdictions  vhere  whites 
vote  as  a  bloc,  were  it  not  for  the  protections  of  the  Voting 
Rights  Act,  the  preferred  candidates  of  these  protected  classes 
would  regularly  be  defeated,  and  their  voice  excluded  from  the 
halls  of  government.  To  deny  them  such  a  voice  would  be  to  deny 
those  without  the  poirer  of  wealth,  the  power  of  govemoaQt.  It 
would  relegate  them  to  powerlessness,  continued  substandard 
education,  segregation  and  poverty.  It  would  result  in  greater 
social  alienation  and  tend  to  undermine  the  legitimacy  of 
govemxaettt.   See  Appendix  A. 

It  voold  also  deny  then  the  remedy  for  which  blood  vos  spilled 
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from  civil  war  battleflalds  to  tne  street*  of  Phlladdipnia, 
Mississippi  ana  for  wnicn  Latinos,  as  w«ll  as  otheira,  have 
struggled  •  tha  right  to  particlpat*  as  equals  in  our  damocracy. 

It  is  through  democratic  equality  that  those  who  are  poor,  cam 
change  public  policies  to  ensure  non-discrimination  and  fair 
opportunities  in  education,  employment,  housing  and  other  areas. 
Just  as  our  tri-partite  system  of  government  and  the  Bill  of  Rights 
serve  as  checks  and  balances  to  the  potential  tyranny  of  unfettered 
democratic  decisions,  th«  Voting  Rights  Act  serves  as  a  chftck 
against  self  perpetuating  and  exclusionary  decisions  by  1 i  mi  ted 
segaents  of  our  society.  It  ensures  fairness  and  promotes 
legitimacy  -  "a  government  for  the  people,  by  the  people  and  of  the 
people." 

Recent  deeiaioxis  of  the  Supreme  Court,  unfortunately,  will 
retrench  on  fairness  and  tend  toward  undermining  the  legitimacy  of 
gcTvernment .  By  its  holdings  in  Ron  as  v.  Victoria  Independent 
school  District.  Civ.  Act.  »o.  v-87-16  (S.O.  Texas,  March  29, 
1988),  arfd  490  U.S.  1001  (1989),  and  Presley  v.  Etowah  county. 

502  U.S.  ,  117  Ed.  2d  51  (1992) ,  the  Court  has  effectively  held 

it  is  permissible  to  nullify  the  vote  of  Latino  and  African- 
American  voters  by  taking  avay  the  legislative  powers  of  their 

chosen  r^resentatives.  By  its  decision  in  Shaw  v.  Reno.  U.S. 

,  61  U.S.L.W.  4818  (June  28,  1993).  the  Court  has  effectively 

elevated  the  value  districting  aesthetics  over  the  value  of 
legislative  inclusion.  Sea  Appendix  B.  Both  decisions  are  errant 
in   their  policy  choices  and,  if  possible,  should  be  remedied  by 
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CongrcAS. 

Ab  Martin  Luthsr  Kin?  vrottt  sone  thirty  years  390 1 

There  are  those  vho  shudder  at  the  idea  of  a 
political  bloo,  particularly  a  Wogro  bloc, 
Which  conjures  up  visions  of  racial 
exclusiveness.  This  concern  is,  however, 
unfounded.  Not  excluslveness  but 
effectiveness  is  the  alJn  of  bloc  voting;  by 
forming  a  bloc  a  minority  siaKes  its  voice 
heard.  The  Negro  minority  will  unite  for 
political  action  for  the  same  resison  that  it 
will  seek  to  function  in  alliance  with  other 
groups  "  because  in  tills  way  it  can  conpel  the 
majority  to  listen. 

It  is  well  to  remember  that  blocs  are  not 
unique  in  Aiaerican  life,  nor  are  they 
inherently  evil.  Their  purposes  determine 
their  moral  (piality.  In  past  years,  labor, 
farmers,  businessmen,  veterans,  and  various 
nationaLL  minorities  have  voted  as  blocs  on 
various  issues,  and  many  still  do.  If  the 
objectives  are  good,  and  each  issue  is  decided 
on  its  own  merits,  a  bloc  is  a  wholesome  force 
on  the  political  scene.  Negroes  are,  in 
fact,  alraady  voting  spontaneoiisly  as  a  bloc. 
<Fhey  votad  ovorwhelatingly  for  Pr^fident 
Konn«dy,  and  before  that  for  President 
Roosovalt.  DovalopmAnt  as  a  conscious  bloc 
would  givo  then  more  flexibility,  nore 
bargaining  power,  more  clarity,  and  nore 
responaibility  in  asBeeeing  candidates  and 
progxams.  Moreover,  a  deeper  involvement  as  a 
group  in  political  life  vi3J.  bring  them  more 
ind^endence.  Consciously  and  creatively 
developed,  political  power  may  well,  in  the 
days  to  come,  be  the  most  effective  ncv  tool 
of  the  Negro's  liberation. 

Kartin  Luther  King,  Jr. ,  Whv  we  can't  wait,  p,  iso-isi  (1964) . 

SEGRKGXTIOM  AMD  LACK  OF  POWBR  0¥   FBOTBCTgP  CIAB8B8 

Only  twenty-five  years  ago  the  Remer  Commission  (the 
President's  National  Advisory  commission  on  Civil  Disorder)  stated: 

"Oxir  nation  is  moving  toward  two  societies,  one  black,  one 
%^ite,  separate  and  unequal." 
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Tw«nty  ya«x«  lator  In  Quiet  Rlota  (1988) ,  a  book  edited  by 

Frod  Sarrls  and  Rogor  Wilkinfl,  th«  authors  r«visitod  thm   issues 

raised  by  tlia  Kexnor  Comaleoion  and  oonolud«d  thatt 

. . .  The  Kem«r  report  Is  coming  ^ru«:  Asar-ioa 
is  again  beoonlng  t:vo  eooiet^ieai  on«  blaok 
(and,  -today,  w«  can  add  to  that:,  Hispanlo)  , 
one  vhlte-separate  and  unequal. 

There  is  a  large  and  growing  urban 
underclass  in  America  -  principally  made  up  of 
blacXs  and  Hlspanios  in  the  central  ci-ties. 
They  are  more  economically  isolated,  nore 
socially  alienated,  than  ever  before. 

. . .  There  are  "quiet  riots"  in  all  of 
America's  central  cities:  unempioynent, 
poverty,  social  disorganization,  segregation, 
family  disintegration,  housing  and  school 
deterioration,  and  crime  are  worse  now.  These 
■quiet  riots"  are  not  as  alarming  as  the 
violent  riots  of  twenty  years  ago,  or  as 
noticeable  to  outsiders.  But  they  are  even 
sore  destructive  of  humem  life. 

[Id.  at  xii-xiii] . 

Over  the  past  twenty-five  years  urban  jurisdictions  have 
become  increasingly  poor;  increasingly  non-white  and  unfortunately 
reflective  of  a  geographically  based  class  or  caste  system  within 
the  united  c-tatee.  Higher  income  and  disproportionately  white 
populations  bave  left  central  oities  to  live  in  suburbsc. 

It  may  surpriee  many  of  you  to  realize  that  ITew  York  City, 

like  the  rest  of  urban  America,  is  in  a  hidden  or  at  least  not 

openly  discussed  crisis  ~  according  to  a  1992  study  by  the 

Community  service  society: 

1.8  Million  people  in  New  YorX  City 
(or  2^.2*  of  New  York's  population) 
live  in  poverty  -  more  than  the 
total  population  of  Houston,  Texas, 
our  4th  lairgest  city 
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•  76.6%  of  thos«  tn  poverty  in  N«v 
York  City  are  black  or  Latino 

"     43.1%  of  all  Latinos  liva  In 
poverty 

-  33.1%  of  all  blacks  live  in 
poverty 

-  11.6%  of  all  vliitos  liva  In 
poverty 

.  Alaost  800,000  children  liv«  in 
poverty  in  New  York  City,  more  than 
th.e  total  population  of 
Indianapolis,  Indiana 

•  Th«  poverty  ra'to  for  ohildren  in  Kew 
York  City  ie  39.3% 

•  60.3%  of  all  Latino  children  live  in 
poverty 

43.2%  at     all  non-Hispanic  black 
children  live  in  poverty 

17.1%  of  all  non-Hlspanlc  white 
children  live  in  poverty^ 

There  Is  a  direct  relationship  between  the  degree  of 
underxepresentatlon  of  different  racial  and  ethnic  groups  in  New 
York  City  and  the  percentage  of  that  group  that  lives  in  poverty. 
The  greater  the  underrepresentation  of  a  group,  the  greater  the 
poverty  of  that  groi^. 

Why  is  t»>i«  ifflportant?  Because  there  are  essentially  two 
avenues  for  ^talnliKT  and  exercising  corporate  power  in  Aaerica  - 
one  avenue  is  through  private  corporations  -  basod  on  the  decision 
of  shareholders  in  selecting  private  boards  of  direotore  who.  will 
decide  private  investaent/   allocations  of  private  goods  and 


^    Terry  J.  Roeenberg,  Povartv  In  Nct  York  Citv.  1991  z  A 
ReaeAPch  Bulletin  (1992),  at  x,  xi,  xii,  and  42. 
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«orvioaa,  eoid  th»  creation  or  dinunitlon  of  private  sector  jobs  " 
th«  other  avonue  is  through  pulsllc  corporations  basad  on  the 
decLsion  of  voters  In  selecting  representatives  who  will  decide 
pxibilc  investment,  the  allocation  or  public  goods  and  services  and 
the  creation  or  dimunition  of  public  sector  jobs.  See  Appendix  C. 

Latinos  and  African  Anericans,  as  well  as  others,  who 
disproportionately  comprise  the  ranks  of  the  poor,  have 
disproportionately  less  capital,  and  are  effectively 
disenfranchised  from  exercising  power  in  the  private  corporate 
sector.  Consequently,  in  order  to  begin  to  achieve  social 
equality,  it  is  critical  for  such  groups  to  b«ve  an  ttqual 
opportunity  to  elect  representatives  to  public  corporate  bodioa  in 
order  to  create  a  cycle  of  onpovarmant  and  onfranchieement  that  is 
-  to  effect  public  policy  to  eneuro  better  education,  equal  public 
and  private  sector  job  opportunities  and  inclusi've  economic 
development . 

■PHB   QOALfl   AKP   IMPACg   OP   ^HB   VOTrHq    RI<3HT3   ACT 

The  goal  of  the  Voting  Rights  Act  is  to  ensure  that  protected 
classes.  I.e.,  those  who  congress  has  determined  to  have  been 
traditionally,  dificriminatorily  eiecluded  from  the  electoral  process 
«  namely,  African  Americans,  Latinos,  Asians  and  Native  Americans  - 
are  not  denied  an  equal  opportunity  to  elect  representatives  to 
public  bodies.  It  does  so  by  prohibiting  discrialnatory  election 
practices,  including  discriminatory  legislative  districts,  "Hie  act 
operates  through,  two  major  enforcement  provisions:  section  2  and 
section  5. 
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Section  2  applies  to  all  jurisdictions.  To  sustain  a 
rsdistrlcting  challenge  under  section  2,  a  plaintiff  gonorally  has 
the  burden  of  proving  that  there  is  (1)  racial  bloo  voting,  i.e., 
whites  'teivl  to  vote  for  whites,  blocks  for  blaoke,  latinos  for 
latinos,  etc..  Sufficient  to  prevent  a  protected  class  from 
electing  a  representative  of  their  choice  when  substerg^ed  as  a 
minority  in  a  predominantly  white  district,  (2)  that  the  protected 
clasa  is  sufficiently  large,  geographically  compact  to  be  able  to 
coi^rise  a  majority  of  a  single  meistoer  district,  and  (3)  that  the 
protected  class  is  politically  cohesive,  (usually  determined  by 
whether  they  vote  as  a  bloc) .  in  addition,  courts  are  required  to 
assess  the  totality  of  the  circunstances  -  including  a  history  of 
discrimination  in  voting,  employment  and  other  areas,  racial 
appeals  in  elections,  exclusionary  candidate  stating  processes  and 
other  similar  factors,  all  or  some  of  which  nay  be  proven  -  to 
determine  whether  equal  political  opportunity  is  denied  in  a 
jurisdiction. 

Section  5  applies  to  certain  jurisdictions,  such  as  New  York 
City,  whidl  had  a  prohibited  electoral  practice  -  in  New  York,  an 
Bnglieh  only  literacy  test  -  euid  low  voter  turnout  in  certain 
benohmark  yo«rv.  If  a  juriediction  la  covered  under  section  5,  the 
juriediotion  boa  the  burden  of  demonstrating  a  change  in  vo-bing  has 
neither  a  discriminatory  impact  nor  intent.  More  specifically,  in 
redistxicting,  it  must  demonstrate  that  a  change  in  districts  does 
not  have  a  zretrogressive  effect  -  i.e.,  does  not  reduce  electoral 
opportunities  of  protected  classes,  does  not  intentionally  dilute 
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the  vot«  of  «  proteotttd  olaas  -  ana  does  not  clearly  violate 
section  2  of  the  act.  It  Is  a  reaadial  statute  reg[ulring 
jurisdictiona  with  a  history  of  discrimination  in  voting  to  justify 
changes  in  voting  before  they  are  Implemented. 

Rodietrioting  bodies  are  thus  generally  re<iuired  to  create 
minority  districts  to  the  extent  there  is  racial  bloc  voting,  and 
residential  segregation  in  their  jurisdiction.  That  is,  were  white 
bloc  voting  would  cancel  out  minority  voting  strength  if  submerged 
In  a  predominantly  white  district,  and  where  minority  districts 
could  otherwise  be  created  because  of  patterns  of  residential 
segregation,  they  are  normally  required  to  be  created.  Under  the 
genercil  reasoning  of  the  act,  because  of  the  existence  of  racial 
bloc  voting  and  residential  segregation,  creating  a  district 
containing  only  a  minority  of  a  protected  class  causes  that  class 
to  be  unable  to  elect  a  representative  of  its  choice  and  is 
prohibited. 

There  may  be  a  proportionality  defense,  i.e. ,  Where  minorities 
are  elected  in  proportion  to  their  population  -  no  further 
distrletfl  need  be  created.  Morecnrer,  minority  districts  can  Choose 
to  elect  non-minority  candidates.  Conversely,  if  either  there  is 
no  racial  bloc  voting  or  if  there  is  nc  residential  segregation,  no 
minority  districts  are  generally  required  to  be  created. 

Some  would  argue,  nevertheless,  that  even  if  there  is  racial 
bloc  voting  and  residential  segregation,  minority  voters  should  be 
denied  equal  political  opportunity  because  the  district*  created 
•looK  strange,"  or  are  not  elegant,  or  are  not  compact.  Some  also 
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ac^e  tnat  creating  ninority  districts  results  in  racial  division 
and  tha  "balXanization"  of  coi!ni;mitl«s  by  rac«. 

In  enacting  the  1982  axendments  to  the  Voting  Rights  Act, 
Congress  rejected  these  argument.  As  congress  stated:  "to  suggest 
that  it  is  the  results  test  [of  section  2],  carefully  applied  by 
the  courts,  which  is  responsible  for  ...  instances  of  Intensive 
racial  politics,  is  like  saying  that  it  is  the  doctors  thermometer 
which  cause  high  fever.  "^ 

The  Voting  Rights  Act  does  not  cause  segregative  housing 
pattams  or  racial  bloc  voting;  \Aat  it  does,  is  require  that  where 
there  are  Buch  circumstances,  districts  are  not  drawn  to  deny 
prctooted  classes,  aqual  el«ctoral  opportunity. 

As  to  tho  creation  of  "stranga  looking  districts,"  the 
districts  oreated  to  comply  with  the  Voting  Rights  Act  nay  in 
infrequent  instances  look  strange,  but  tJiose  instances  are  no  more 
often  tlian  equally  odd  districts  created  for  political  purposes  - 
after  all,  it  bas  been  suggested  that  the  need  to  protect  a  white 
Democratic  incumbent  that  was  the  basis  of  creating  the 
controversial  North  Carolina  highway  district  -  a  second  African 
American,  acre  contact  district  could  have  been  created  but  a  white 
Republican  rather  than  a  white  Democrat  nay  have  won  a 
congressional  seat  in  the  alternative  conf  ig\iration  -  \^iich  did  not 
soit  the  goals  of  the  democratically  controlled  North  Carolina 
legislature. 


'     S.  Riq[>.  No.  97-417,  S7th  Cong.,  2d  Sess.  34,  zSOCiS^^^ 
iB,  1982  O-S-C. C.A.N,  at  212. 
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Some  aryue,  however,  that  creating  geographically  comp*ot 
districts,  even  in  the  context  of  racial  bloc  voting  and  ite 
consequential  dleenfranchlBaBent  of  minority  voters,  is  better, 
bocauce  cuoh.  diotriota  battor  reflect  a  comaunity  of  interest  than 
dlstxiot«  that  aggrecrate  laos  pcoximate  Afrlcaji  Aaerican  or  Latino 
neighborhoods.  It  is  hard  to  believe  that  Bast  Harlem  has  more  in 
oommon  with  the  silk  stoclting  district  than  it  does  with  the  South 
Bronx.  Indeed,  Dean  Macchiarola,  former  Chair  of  the  New  YorX  City 
Districting  Commission,  recently  wrote  in  a  different  context  that 
some  Manhattan  neighborhoods  "such  as  the  Lower  East  Side,  Harlem, 
and  Washington  Heights"  hAve  more  in  common  with  "outer  borough  New 
YorJcers"  than  with  Manhattanitea.' 

With  respect  to  those  who  argue  that  creating  minority 
legislative  districts  causes  balkanization,  again,  the  Voting 
Rights  Act  does  not  create  residential  segregation?  what  it  does  is 
ensures  segregated  minority  communities  will  not  be  denied 
political  representation  because  of  racially  polarized  voting- 

tliifortunataly,  while  I  hear  balJtaniaation  argumoata  made  in 
the  conteact  of  arguing  against  ensuring  an  effective  franchise  to 
minority  voters,  I  rarely  hear  the  same  arguments  %rith  respeot  to 
the  apparently  aooeptable  "balJtaniBation",  caused  by  the 
subvirban/urbon  split  and  the  residential  and  political  segregation, 
caused  by  that  ^itt.  I  do  not  hear  anyone,  for  exan^le,  arguing 
for  the   Bronx/westChester  unified  school   District  or  the 


»    Sfifi,  rranX  J.  Macchiarola,  The  Two  New  Yorlcs.  3  City 
Journal  57,  57-58  (1S93) . 
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Metropolitan  H«w  York  School  District  -  •v«n  though  as  University 
of  caiicago  Professor  Gary  Orfield  writes:  "residential  segregation 
pro4uc«c  segregated  schools  and,  as  the  current  data...  show,. 
Lntegratod  eohool*  are  very  likely  to  be  much  better  on  every  index 

measured. "^ 

In  t«rm»  of  gcographio  equity,  one  auet  compare  how  majiy  timee 
disproportionately  poor,  Iiatino  and  African  American  oommunitica 
haive  been  divided,  or  raised,  or  used  as  sites  for  unwanted  pxiblic 
facilities  such,  as,  for  example,  incinerators,  vith  how  many  times 
similar  occurrences  have  happened  in  disproportionately  wealthier, 
non-Latino  and  non-African  American  coimnunities.  "in  1987  the 
Commission  For  Racial  Justice  of  the  United  Church  of  Christ 
reported  that  three  of  every  five  black  and  Hispanic  Aner leans  live 
in  a  conmunity  with  uncontrolled  toxic-waste  sites."'  "In 
conmunities  with  two  or  more  [coininercial  hazardous  waste] 
facilities  or  one  or  oore  of  the  nation's  five  largest  landfills, 
the  average  lainority  percentage  of  the  population  was  more  than 
three  tixBes  that  without  facilities."* 


*  Gary     orfield.      Separate     Societies;      Have the     Kemer 

Wamin<irB   CamA  True?    in  Quiet  Riots .    augra  at  p.    111- 

'  Regina  Auetin  and  Miohael  Sohill,   Black.    Brown.    Poor  and 

Poii»onedt  yigorifcy  Graesroots  Snvironmentalicm  and  th«  Pueet^Eor 
Bco-Juatice.  1  Kanaaa  J.  of  Law  and  Public  Policy  69,  69  (1991), 
citing.  United  Church  off  7fir^"*^  Commigsion  For  Racial  Justice r 
Toxic  Wastes   and  Race:      A  HatioP'^T    ^"P"V*"   ot^  the  Racial  and  SooJQ- 

Economic     characteristics     of     Conmunities with Hazardotie — Site» 

(1987),    at  xiv. 

*  Id.,  quoting,  united  Church  of  Christ  Commission  Fojc 

Racial  justice.  Toxic  wastes  and  Race; A  Wational  Retxart  on  thQ 

paclal  and  Soclo-Econotnic  Characteristics  of  Cammunities  with 
Hazardous  Sites.  (1987)  at  xlll. 

11 
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Where  there  Is  fairer  access  to  political  representation  " 
tiiere  is  fairer  decisions  with  respect  to  the  benefits  and  burdens 
of  eociety  -  including  the  placement  of  such  community  burdens  as 
an  incinerator.  TSMa,  a  joint  1991  report  by  menbers  of  the  New 
York  8tate  Aeeembly's  Ccmmittwdc  on  EnvironiEental  Conservation  and 
Health,  and  othar  membero  of  the  AssMobly  concluded:  "the  social, 
economic  and  political  position  of  minority  and  low-^income 
coniBunities  invites  environaentally  objectionable  projects  and 
practices."^ 

ooBCLPsrog 

THe  Voting  Rights  Act  is  not  a  panacea  but  a  step  in  the  right 
direction.  Hopefully,  some  time  soon,  residential  segregation  and 
racially  polarized  voting  will  rie  past  history,  vhile  equal 
employment,  economic,  and  educational  opportunities  will  become 
current  history,  leading  to  social  equality  and  tne  elimination  of 
the  dichotomy  of  predominately  white,  relatively  wealthier  suburbs 
and  predominately  non-white  relatively  poor  central  cities,  and 
%n.thin  our  cities  to  the  elimination  of  the  dichotomy  of 
predominately  white,  relatively  wealthier  neighborhoods  and 
predomlnataly  nor.'White,  relatively  poor  neighborhoods.  Maybe  then 
the  Voting  Rights  Aot  will  be  saan  as  a  snail  and  temporary  step  in 
the  trans£oraation  of  our  eoeiety  to  a  more  just  society.  TbanX 
you." 


^     Minorities  And  The  Environment  (1991)  at  p.  4, 

*     Portions  of  this  statement  appeared  ae  an  op  ed  piece  in 
the  July  27,  1993  edition  of  New  YorX  Newsdaj.  Appendix  D  heceto. ' 
Much  of  this  statement  was  Initially  prepared  for  a  preaentation  at 
the  Association  of  tne  ear  of  tn«  city  of  New  XorJc* 
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Social  Alienation  "  Dlsaif  feet  ion,   Incr«asa  In 

Social  Maladies:   crixe,   DXMg  Addiction,  Poverty, 

Btc« 

LacK  of  Ldgitimacy  Of  Govemmentitl  Decisions 


continued  Poverty,  Social  Deprivation  And 
inequality 


Exclusion  And  Lack  Of  Ability  To  influence 
Private  Or  Public  Policies 


Lack  of  Wealth 


Lack  of  Effective 
FraAohieo 


CbAB39.94 
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vJtA  clalo* 

Via  Claim 

■7*x   Claims 

Mo  VRX  Clala 

C1«U 

Xa  Olspata       Clear  szcapt 

»or  8hav  V.  fteoa 

Presley  v.  pfcovftfl 

BeorrlexB 

Vot« 

vote  Dilution 

Legielative 

To  Franchiae, 

Dilution         of  Potential 

Dilution,  Barriers 

Candidacies , 

of  Non-majority   Kajority 

in  Coanittee  and 

Slating,  etc. 

ConBtltuency      Districts 

Seniority  systems, 
Legislative  Rules, 
eto. 

Little  or  no 

Diecourse  Limited 

Political 

To  That  Allow 

DiscoursA  By 

By  Legislative 

Minority 

Elite 

Hatuz« 

A#_ - 

Diseours* 

Kinor  or 

Kot  Part  Of 

Democratic 

undemocratic 

Disooura* 

Discourse 

Discourse 

Pair 

Honolithic 

Legislative  Control  By 

Hechanlsms    CoTroimnil^  Of 

Kinor  or 

Part  of      Part  of      (Protect 

Interest,  Deci- 

Hot 

Discourse    Diseoursa  i     Minority 

sion  MaJcing 

Paxt  Of 

At  (Local    Legislative  Group 

Discourse 

Discourse 

Level)        Leval        Partlclp. 

)   Dnnecessary 

■  *J*'" 

1 

Discourse 

Legislative  Elite 

comnunity  of 

Community  of     Elect  rep. 

Control  Deciaion 

rntereat 

Interest  (Not    (Community  of 

MeOcing  Authority 

[Racial  or 

Fragaentad)      Interest  Suffi- 

Ethnic  Frag- 

Have Influence   ciently  Trfirga  & 

mented)  Ho 

Over  Election    Compact  to  Con- 

Organized 

Repr»««nta-      stltute  Major  of 

Influence 

tiv»  But  Don't   Single  Kembar 

Over 

Control  Outcome  District) 

Bleotions 

Zapaot 

o£  Bs  Kinor  or 

Ho  impact 

t  VBA  no  impact 

Minor  or  no 

Soue  ninor 

Greater 

Inf luenc*  on 

Impact  In       Impact  On 

policy. 

Services,        Legislative 

sarvioos,  «to. 

Legislative      Policy, 
policy          Budget, 
Filtered  .       Direct  Voloa 
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—  Coniinutti  fhttt  pogr  38  \ 

I 

Cor  39  J  percent  of  our  cbildrMi)  Uv«  m  poverty    * 
•—  more  than  the  totai-  pcpultiqp  »f-Jiwiii«>^p».  ,^ 

H».  •  ■  1 

•  76.6  porewnt  of  Now  Yorker*  Irving  In  por- 
cDTtj  Bw  buck  or  Lttlno.  •' 

•  43J.  p«roent  of  TTtiycic  New  YorlEet«  Uve 
in  po'vetty. 

•  33  percent  of  non-Hispanic  block  New 
YorisEre  live  in  poverty. 

•  11.6  percent  of  non-Hispanic  white  New     , 
Toi*er«  lrv«  in  poverty.  , 

Tbexr  b  a  direct  relationship  betweoi  the  ex>     j 
fa»nt  of  theee  dliSerent  racial  aid  ethcic  groUpS' 
political  represeatation  &nd  tL«  parcextta^  thjit 
lives  ia  poverty.  The  less  a  guup's  rapr^««nta- 
tion.  the  grefiter  its  poverty. 

Wl^  is  this  important?  Because  there  are  es> 
sentiaify  two  avennes  to  power  in  America.  One 
is  dirongh  private  corporatiana,  and  the  other 
throxi^  the  public  cutpwalipn  of  government. 
Latinos  said  African  AmarioaAe,  as  weQ  as  other 
minority  groups  who  disproporttonato^  fill  the 
rinis  of  the  poor,  have  little  capital  and  are  a£- 
fectivefy  disenfranchised  from  cxemsinf  power 
in  the  private  sector.  Consequently,  if  we  are 
ever  to  b^ln  to  achieve  social  equality,  it  is 
TO-ffacal  ibr  sodi  grgiups  Ui  have  an  equal  oppor- 

tunxly  to  elect  representotxres  to  pcblk;  bocfies. 

The  goal  of  the  Voting  Rights  Act  is  to  cnsan 
that  protected  cLssse&  i.e^,  those  that  Ccaa^reas 
ha$  dd^rmined  to  have  been  traditionally  and 
discx  iminatnrily  exdnded  from  the  electoral  pn>- 
cesa,  are  not  denied  that  equal  opportnnity. 
That's  why  the  Puerto  Rican  Legal  Defi^nse  and 
Education  Fund,  on  behalf  of  Latino  plalStiASi 
Is  suing  the  StAte  of  New  York  under  the  Voting 
Ri^ts  Act  to  create  a  dnrd  CongmBrional  di«- 
trict  in  New  York  City  with  a  Latfrjo  majority. 

In  his  dissent  from  the  Shaw  v^.  Keno  ded- 
sioQ,  Supreme  Qmrt  Justice  John  Paid  SteveB$ 
rrflocicd:  *af  it  Is  permissible  to  draw  boand- 
ariac  to  proTide  ade^ote  rcpresentoiiQa  fbr  tu- 
ral  -vofaRS,  fbr  imioa  memberc,  tor  Hasxdic  Jcwa. 
for  Polish  Americans,  or  for  Republicans,  it  n«>- 
essrrdy  follows  that  h  is  i)ermi<isible  to  do  the 
same  thing  for  members  of  the  very  minority 
group  whose  hsLory  in  the  Unitod  States  gave 
birtb  to  the  Gqual  Frocecdon  Clause.  A  contrary 
ocNochisSon  could  oniy  be  described  as  perverse." 

Challanging  minority  (fistridfi  in  New  York  ia 
not  cotcff -blind  — Afs  blind  to  the  &ocia]  coo  text 
in  which  we  ail  live 
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Mr.  Edwards.  Thank  you,  Mr.  Baer. 
Let's  just  go  right  around  the  room. 
Mr.  Griffith. 

STATEMENT  OF  BENJAMIN  GRIFFITH,  ESQ.,  GRIFFITH  & 
GRIFFITH,  CLEVELAND,  MS 

Mr.  Griffith.  Yes,  Chairman,  Mr.  Hyde. 

My  perspective  is  on  two  bases  really.  I  am  gathering  it  from  my 
work  with  my  own  county  in  Boliver  County,  MS,  and  ^so  from  the 
standpoint  of  litigating  these  cases.  The  person  seated  to  my  right 
is  probably  one  of  the  top  experts  in  the  country  in  the  area  of  vot- 
ing rights  litigation.  Professor  Lichtman. 

I  am  not  here  to  advocate  repeal,  restriction,  or  abandonment  of 
the  fundamental  goals  of  the  Voting  Rights  Act.  As  this  subcommit- 
tee and  the  Senate  committee  ably  reported,  there  were  abuses  and 
there  were  needs  that  had  to  be  addressed,  and  those  were  prop- 
erly addressed  in  the  Voting  Rights  Act  amendments  in  1982. 

What  has  occurred,  and  I  believe  it  is  extremely  unfortunate,  is 
not  a  retrenchment  but  a  return  to  racial  separatism  and  the  type 
of  racial  separatism  that  is  found  in  deliberate  racial  gerrymander- 
ing of  the  t3npe  that  was  condemned  in  Gomillion  v.  Lightfoot  three 
decades  ago. 

My  concern  is  from  the  standpoint  of  what  is  going  on  in  the  ac- 
tual cases  where  Federal  judges  are  trying  to  implement  these 
standards.  What  I  see  occurring  is  that,  we  have  retreated  from  the 
original  goals  of  the  act,  which  were  commendable.  We  in  Boliver 
County,  MS,  would  defend  those  goals  to  our  d3dng  breath;  they  be- 
speak the  need  for  minority  access,  equality  of  opportunity  to  the 
political  process. 

In  our  county,  which  is  62  percent  black,  we  have  more  black 
elected  officials  than  any  other  county  in  the  State  of  Mississippi. 
The  State  has  more  black  elected  officials  than  any  other  State  in 
the  Nation.  This  has  been  true  for  over  10  years,  and  it  is  not  an 
accident.  It  is  a  process  of  biracial  coalitions,  of  bridge  building, 
that  I  am  very  fearful  is  going  to  be  harmed  and  injured  if  this 
process  continues  toward  what  I  believe  is  a  definite  tendency  to 
disregard  the  racial  polarization  tendencies  of  present  litigation. 

Two  problems  have  occurred.  No.  1,  is  the  Federal  courts  are  in 
some  instances  disregarding  the  proportional  representation  dis- 
claimer that  was  set  forth  in  section  2.  They  are  disregarding  the 
clear  mandate,  that  we  call  the  Dole  compromise,  by  creating  not 
just  liability  standards  but  remedy  standards  that  allow,  and  not 
just  allow  but  sometimes  mandate,  proportionality  based  upon  ra- 
cial classifications  or  ethnic  classifications. 

No.  2,  in  a  very  recent  decision  that  is  on  appeal  to  the  fourth 
circuit — and  I  don't  want  this  to  be  a  forum  for  a  particular  case — 
a  particular  Federal  court  has  ordered  into  effect  a  cumulative  vot- 
ing system  remedy  which,  as  Prof.  Donald  Horowitz's  affidavit  sets 
forth  in  great  detail,  can  lead  to  exacerbation  of  racial  polarization. 
It  can  lead  to  increased  racial  separatism.  It  is  a  very  regrettable 
tendency,  I  believe,  on  the  part  of  the  Federal  judiciary  to  allow 
these  tjrpe  of  liability  and  remedy  rulings  and  standards  to  actually 
promote  racial  separatism  as  opposed  to  coalition  building  which  I 
think  is  the  heart  of  and  the  beauty  of  section  2. 
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I  believe  that  there  is  a  need  to  return  to  the  original  standards. 
I  have  advocated  in  a  statement  to  this  subcommittee  that  perhaps 
in  the  Deep  South  where  we  have  Federal  judges  who  are  African- 
Americans,  where  we  have  minority  officials  who  are  chairing  coun- 
ty and  municipal  boards,  we  are  in  a  position  now  to  rethink  and 
look  back  at  the  legislative  history  that  essentially  hung  the  noose 
around  the  southern  States,  and  to  allow,  I  believe.  Federal  courts 
in  the  South  to  decide  section  5  issues  rather  than  requiring  juris- 
dictions to  spend  $200,000  a  pop  to  litigate  those  issues  in  the  D.C. 
district  court  as  is  going  on  now. 

I  believe  that  there  is  a  lot  of  good  in  the  Voting  Rights  Act.  I 
would  be  the  last  person  here  to  recommend  that  it  be  the  subject 
of  retrenchment  or  retreat.  We  do  need  to  return  to  the  original 
goals,  though. 

[The  prepared  statement  of  Mr.  Griffith  follows:] 
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Statement  Presented  to 

Subcommittee  on  CtvU  and  Constitutional  Rights 

House  Judiciary  Committee 

Room  2237,  Raybum  Houae  Office  Building 

Washington.  D.C.  20615 

I  appreciate  the  opportunity  to  participate  in  the  Voting  Rights  Roundtable. 
Members  of  the  Subcommittee  and  your  predecessors  have  heard  and  will  continue  to  hear 
diverse  viewpoints  regarding  the  effectiveness  of  the  1982  Amendments  to  the  Voting 
RighU  Act,  particular^  J2,  the  aim  of  which  was  *to  enable  minority  voters  to  shape 
electoral  Bystems  so  as  to  minimize  the  impact  of  radam  in  those  exceptional  communities 
in  which  it  still  held  sway."*  My  remarks  here  today  will  focus  upon  the  eGfectiveness  of 
litigation  under  (2  and  administrative  proceedings  under  {6,  &om  the  perspective  of 
Bolivar  County,  located  in  the  heart  of  the  Mississippi  Delta.  I  will  also  touch  on 
problems  and  concerns  with  respect  to  racial  gerrymandering  and  proportional 
representation  that  have  been  experienced  on  the  local  government  level  by  jurisdictions 
seeking  to  comply  with  the  provisions  of  the  Act,  in  Mississippi  as  well  as  other  southern 
and  border  states.  RnaHy,  I  intend  to  bring  to  the  Subcommittee's  attention  recent 
federal  court  action  involving  cumulative  voting  system  remedies  for  Voting  Ri^ta  Act 
violations,  plucked  out  of  aradpnnia  and  utOized  for  the  first  time  as  a  mandatory 
remedial  alternative  in  S2  litigation' 

Bolivar  County*a  Experience 

Bolivar  County  is  located  in  the  Mississq>pi  Delta  and  encompasses  923  square  mOea,  with  a  length 
of  41  miles  and  width  varying  from  13  to  28  miles,  making  it  the  second  largest  county  in  the  State  of 
Mississippi  Its  total  population  according  to  the  1990  census  was  41,875,  of  which  62.87  percent  was  black. 


*A.  Themstrom,  Whoee  Votes  Count?    Affirmative  Action  and  Minority  Voting  Rlghta 
196  (Harvard  Univ.  Prea^  1987). 

'Cone  V.  Worcttter  County,  Marytand,  840  P.  Supp.  1081  (D.  Md.  1994),  further  pnceedingt. 

F-  Supp.  ,  1994  WJ*  113660,  62  U5.L.W.  2831  (D.  Md.  1994),  appeal  pending.  No.  94-1679, 

United  States  Court  of  Appeals  for  the  Fourth  GrcuiL 
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Two  of  ita  rifle«n  Incorporated  muiudpalilies  are  county  seats,  one  kxated  at  Cleveland  and  the  other  at 
Rosedale,  site  of  a  slackwater  port  facility  on  the  Mississippi  River  and  one  of  the  county's  three  Industrial 
parks.    Cleveland,  named  one  of  America's  100  Best  Small  Towns  b  1993,  is  home  to  Delta  Stat« 
University,  whose  La4y  Statesmen  basketball  team  has  won  six  national  championships  during  the  past 
two  decades.  Delta  State  University  oCTers  services  to  the  general  public  in  the  field  of  education,  and  is 
of  particular  value  to  business  and  industry,  through  a  cooperative  agreement  making  laboratory  and 
business  research  facilities  available  to  industry,  aCTording  middle  management  personnel  the  opportunity 
to  upgrade  clerical  and  managerial  skills,  and  providing  the  cultural  advantages  of  a  state-supported 
institution  of  higher  learning.  The  Cleveland-Bolivar  County  Chamber  of  Commerce,  the  Rosedale- Bolivar 
County  Port  Commission,  the  Economic  Development  District  of  BoGvar  County,  and  the  Industrial 
Development  Foundation  throu£^  their  coordinated  efforts  have  achieved  much  success  in  bringing  m^or 
industries  to  the  county  and  furthering  the  economic  development  potential  of  Bolivar  County.   These 
coordinated  efforts,  as  well  as  the  county's  efficient  utilization  of  public  and  private  funding,  have  led  to 
national  recognition  on  three  occasions,  including  a  1982  Award  for  Industrial  Development  from  the 
United  States  Department  of  Hou^ng  &,  Urban  Development,  a  1988  National  Merit  Award  from  the 
United  States  Department  of  Hou^ng  &  Urban  Development,  and  a  1987  National  County  Achievement 
Award  from  the  National  Association  of  Counties.  In  short,  the  county's  overall  polidea,  public  and  private 
investment  programs,  and  industrial  development  efforts  have  secured  job  opportunities  with  migor 
industrial  and  manufacturing  employers,  effcuta  which  were  based  in  part  on  action  taken  in  1973  by  the 
Bolivar  County  Board  of  Supervisors  in  establishing  a  biradal  committee  to  recommend  ways  of  utilizing 
federal  revenue  sharing  funds  for  the  greatest  beneCt  of  the  dtizens,  with  emphasis  on  the  need  for  more 
jobs  for  county  reaidenta.    Bolivar  County  was  the  first  county  in  the  State  of  Mississippi  to  employ  a 
County  Administrator  to  assist  in  overall  development  efforts,  and  that  individual,  James  B.  Hddel,  is  now 
Director  of  the  State  Department  of  Community  &  Economic  Development. 

Redlstrictlng  After  1970  Cenwia 
FoDowing  the  1970  census,  Bolivar  County  brought  hs  five  single-member  district  form  of 
government  into  compfiance  with  the  one  person-ooe  vote  standard  cf  the  United  States  Coostitutioii, 
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under  a  redisUiding  plan  approved  by  the  United  States  District  Court  for  the  Northern  District  of 
MississippL 

Redlstrictlny  After  1980  Cenaua 
FoDowing  the  1980  census,  the  county  again  undertook  to  develop  a  new  redistriding  plan  in  order 
to  bring  the  five  supervisor  districts  into  compliance  with  the  one  person-one  vote  standard,  by  virtue  of 
population  shiils  during  the  preceding  decade.  During  the  course  of  (6  administrative  proceedings,  (2  of 
the  Voting  Ri^ts  Act  was  amended  to  incorporate  the  "results  test'  now  embodied  in  42  U.S.C.  {1973. 
Following  efforts  to  obtain  S6  predearance,  on  June  27,  1993,  a  ckiss  action  was  brought  against  the 
Bolivar  County  Board  of  Supervisors  by  eight  black  citizens  seeking  declaratory  and  ii\junctive  relief 
against  fiirther  use  of  the  county's  1971  redistricting  plan  and  against  implementation  of  a  revised 
redistricting  plan  based  upon  the  1980  census  which  was  the  subject  of  a  S5  objection  from  the  United 
States  Department  of  Justice.  Claims  were  asserted  under  $2  and  $5  of  the  Voting  Ri^ts  Act  of  1966, 
as  amended  and  extended,  42  U.S.C.  S1973,  et  seq.,  42  U.S.C.  {1981  and  (1983,  and  the  Fourteenth  and 
Fifteenth  Amendments.  FoDowing  disposition  of  the  (5  claim,  Lucas  v.  Bolivar  County,  667  F.  Supp.  463 
(N.D.  Miss.  1983),  the  county  developed  a  redistricting  plan  embodying  the  one  person-one  vote  principle 
and  avoiding  impermissible  dilution  of  Uack  voting  strength,  and  at  the  conclusion  of  a  Gve-day  hearing 
which  ended  on  October  11, 1983,  the  United  States  District  Court  for  the  Northern  District  of  Mississippi 
concluded  that  the  county's  redistricting  plan  represented  a  good  Ceuth  eObrt  to  afford  blacks  an  equal 
opportunity  to  partkapate  in  elections  and  elect  candidates  of  their  choice,  that  the  plan  did  not  result  in 
a  denial  or  abridgement  of  the  right  of  any  citizen  to  vote  on  account  of  race,  and  that  {2  was  not  violated. 
Ilie  Court  also  rejected  the  Plaintiffs'  constitutional  claims  and  approved  the  county's  redistricting  plan, 
directing  the  County  Board  of  Supervisors  to  submit  it  to  the  Attorney  General  of  the  United  States  for 
(5  predearance.  Lucas  u.  Bolivar  County,  CSvil  Aclioa  Na  DC83-136-WK-0  (Memorandum  of  Decision 
February  14,  1984)  (Ready.  CJ.).  The  Attorney  General  predeared  this  redistricting  plan  in  May  1984, 
and  the  Plaintiffs'  appeal  from  the  District  Court's  decision  was  dismissed  by  the  United  States  Court  of 
Appeals  for  the  Ftflh  Orcuit  in  1985.  Lueaa  o.  Botioar  County,  766  F.2d  1230  (5th  Or.  1986). 
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Black  Electoral  Succeaa;  Roalltv.  Not  Theory 
At  the  time  of  the  trial  of  the  $2  suit  in  1983,  Bolivar  County  had  more  black  elected  ofQdala  than 
any  other  county  in  the  State  of  Mississippi,  and  the  State  of  Mississippi  bad  more  black  elected  oCndala 
than  any  other  state  in  the  natioa  The  District  Court's  findings  of  fact  reflected  an  intensely  local 
appraisal  of  pest  and  present  political  reality  and  a  (rank  acknowledgment  of  the  dissipation  of  a^y 
lingering  effects  of  past  oCBdal  diacrimination: 

1.  The  Court  Gnds  as  a  fact  that  success  at  the  polls  for  black  candidates  depends 
more  upon  one's  competency  and  qualifications  for  the  job  and  type  of  cnmpaign 
conducted  than  upon  the  size  of  the  BVAP,  so  long  as  it  constitutes  a  m/^ority  of 
the  total  VAP  (February  14,  1984.  Memorandum  of  Decision,  p.  12). 

2.  The  dispeuities  between  blacks  cmd  whites  in  education  and  income  have  been 
previously  alluded  to,  and  such  disparities  do,  to  some  extent,  binder  the  ability 
of  blacks  to  participate  fuDy  in  the  electoral  process.  This  adverse  impact  baa 
diminished  greatly  in  recent  years  because  of  progress  made  in  Bolivar  County  hf 
blacks  educational^,  economical^  and  politicsJ^y.  Although  responsivenesa  of  the 
county's  Supervisors  is  not  an  issue  in  the  case,  the  Defendants  have  made  an 
impressive  showing  of  the  county's  involvement  in  obtaining  industries  that  afford 
job  opportunities  for  black  citizens,  in  developing  afBrmative  action  programs  cmd 
in  sponsoring  job  training  programs  (February  14, 1984,  Memorandum  of  Decision, 
p.14). 

3.  IT]be  Defendants'  plan,  when  considered  as  a  whole,  insures  the  political  viability 
of  black  candidates  in  four  out  of  five  districts  and  provides  an  opportunity  for 
black  voters  commensurate  with  whites  to  participate  effectivefy  in  the  pofitical 
processes  and  to  elect  candidates  of  their  choice  (February  14, 1984,  Memorandum 
of  Decision,  p.20). 

4.  The  credible  evidence  is  that  the  success  of  candidates  at  the  polls  is  general^ 
determined  by  the  (actors  of  incumbency,  experience,  qualifications  and  vigorous 
community-wide  campaigning,  and  not  by  rac«.  Section  2  ezpressfy  disavows  any 
right  of  proptHtional  representation  to  the  members  of  the  protected  class,  and 
it  should  not  be  construed  to  guarantee  the  success  of  a  candidate  because  of  hia 
race  (February  14, 1984,  Memorandum  of  Dedskn,  pw28). 

Redlstrictlng  After  1990  Censaa 

Following  release  of  the  1990  decennial  census  statistical  data,  the  Bolivar  Coimty  Board  of 

Supervisors  determined  that  population  shifts  during  the  preceding  decade  bad  resulted  in  a  maximum 

relative  deviation  of  over  nineteen  percent  in  the  1984  redistrkting  plan,  and  undertook  to  make  necessaiy 

revisions  for  purposes  of  a  f6  Submission,  realizing  that  it  had  to  actijukMy  in  view  of  the  approaching 

party  primary  elections  scheduled  for  September  17,  109L    While  the  county  was  in  the  process  of 
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submitting  a  revised  redistricting  plan  to  the  United  States  Department  of  Justice  for  {5  preclearance,  two 
citizens  brought  a  dvil  action  against  the  county  on  August  21,  1991,  seeking  declaratory  and  ii\juiKtive 
relief,  alleging  that  the  present  districts  were  unconstitutionally  malapportioned,  that  aixy  fUrther  elections 
under  the  existing  or  any  unprecleared  district  should  be  enjoined  and  that  the  qualifying  deadline  and 
election  schedule  should  be  revised  and  delayed  until  a  redistricting  plan  had  been  precleared  by  the  U.  8. 
Department  of  Justice  or  hy  the  U.  S.  District  Court  for  the  District  of  Columbia  pursuant  to  {6  of  the 
Voting  RighU  Act  Young  u.  Bolivar  County.  Mistitippi,  Civil  Action  No.  DC91-G133-B-0,  United  State* 
District  Court  for  the  Northern  District  of  Mississippi,  Delta  Divisioa  On  September  3,  1991,  a  Consent 
Decree  was  entered  which  allowed  the  party  primary  and  general  elections  to  go  forward  as  scheduled 
under  the  present  existing  supervisor  redistricting  plan  in  effect  since  1984.  In  the  Consent  Decree,  the 
District  Court  specifically  found  that  *a  substantial  justification  exists  for  utilizing  said  redistricting  plan 
for  the  aforesaid  primary  and  general  elections  despite  an  apparent  malapportionment  reflected  by  a  19.68 
percent  nwTimum  relative  deviation.* 

Shortly  before  the  commencement  of  the  trial  and  entry  of  the  Consent  Decree  which  settled  it, 
on  August  26, 1991,  Bolivar  County,  Mississippi,  filed  a  dvil  action  in  the  United  States  District  Court  for 
the  District  of  Cohmibia  against  the  United  States  of  America  for  declaratory  judgment  under  S5  of  the 
Voting  Rij^ta  Act  of  1966,  as  amended.  Bolivar  County  v.  USA,  Civil  Action  No.  91-2188  (MB),  United 
States  District  Court  for  the  District  of  Columbia.  Extensive  negotiations  with  attorneys  representing  the 
Voting  Section  of  the  Civil  Righta  Division  of  the  U.  S.  Department  of  Justice  have  taken  place  during  the 
pendenqr  of  this  civil  action,  and  it  is  anticipated  that  Bolhrar  County  and  the  Justice  Department  may  oo 
or  before  June  20, 1994,  file  amended  pleadings  together  with  a  proposed  order  or  consent  decree  under 
which  a  redistricting  plan  based  upon  the  1990  census  data  win  be  judidalty  approved  under  (5  of  the 
Voting  Rij^ta  Act. 

Flnaacial  Coata  of  Protracted  Litigation;  An  Unfunded  Mandate? 

There  is  a  growing  reahzation-not  just  outside  the  Beltway-that  federal  nv»P'<"*^^  have  grown  out 
of  control  and  that  *no  money,  no  mandate'  legislation  may'  be  needed  to  protect  vital  state  and  kcal 
programs  from  the  unfimited  and  growing  number  of  burdensome  federal  mandates,  not  the  least  of  which 
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is  found  in  the  numdatoiy  provisions  of  th«  Voting  Rights  Act  To  put  this  in  perspective,  the  total  amount 
of  litigation  costs,  including  cost  of  defense,  expert  witness  fees  and  court  costs  incident  to  the  1983 
redistricting  litigation  up  to  and  including  dismiiwal  in  1985  of  the  Plaintifb'  appeal  by  the  United  State* 
Court  of  Appeals  for  the  Fifth  Circuit,  exceeded  $190,000.  Plaintifb  in  that  litigation  sought  attorney's 
fees  pursuant  to  42  U.S.C.  >1988,  the  Civil  RighU  Attorney's  Fees  Awards  Act  of  1076,  which,  signifkantfy, 
were  limited  to  approximately  $10,000  by  virtue  of  the  (act  that  the  coun^  had  Gled  a  Rule  68  Offer  of 
Judgment  ear^  in  the  proceedings,  thereto  limiting  its  liabili^  for  attorney's  fees  8ubse<iuent  to  the  date 
cf  the  OQer  of  Judgment,  since  the  relief  ultimately  obtained  by  the  PlaintifEi  was  not  more  Cavorable  than 
that  embodied  in  the  Rule  68  Offer  of  Judgment  See  Uarek  v.  Chttny,  473  U.S.  1, 11, 87  L.£d.2d  1, 10, 
105  S.Ct  3012  (1985)Ccivil  ri^ts  plaintiffs-along  with  other  plaintiffs-wbo  reject  an  offer  more  favorable 
than  what  is  thereafter  recovered  at  trial  will  not  recover  attorney's  fees  for  services  performed  aft«r  the 
offer  is  rejected....  To  be  sure,  ^{dication  of  Rule  68  will  require  plaintiCb  to  "'  think  very  hard'  about 
whether  continued  litigation  is  worthwhile;  that  is  precise^  what  Rule  68  contemplate*). 

litigation  costs,  expert  witness  fees  and  court  costs  in  the  {5  declaratory  judgment  action  filed  in 
1991  mag  exceed  $200,000.  Such  costs  incurred  on  the  local  government  levd  are  direct^  attributable  to 
efforts  to  comp^  with  the  federal  mandates  of  the  Voting  Ri^ts  Act  Congress  will  soon  begin 
consideration  of  the  Kempthome/Condit  Unfunded  Mandates  bilb,  BLR.  140  and  S.993,  which  eqjoy 
bipartisan  support  from  the  n^jority  of  members  in  both  Houses,  221  Representativea  and  54  Senators 
as  of  April  29, 1994.  Action  on  this  mandate  relief  legislation  has  been  scheduled  for  May  28, 1094. 

^^^lp«M>  n^i,  of  the  Voting  piyhf  A^ 
It  has  been  pointed  out  that  I^yndon  Johnson  in  1965  called  for  and  got  the  'Goddamnedest, 
toughest,  voting  rights  bilT  that  his  staff  could  devise.*   The  Act  had  as  iU  goals  racial  fairness,  equal 
access  to  the  political  and  electoral  process,  and  unimpeded  opportunity  on  the  part  of  minority  citizens 


*A.  Themstrom,  Whoae  Votes  CountT  Affirmattve  Action  »nd  Mltpn^ty  VoMng  Rlahta  16 
CHarvard  Univ.  Press,  1987),  citing  In  Southern  Voting,  It's  Still  ^  White  (Mj,' '  Atlanta  Constitution,' 
7  December  1080,  reprinted  in  Hearings  before  the  Subcommittee  oo  Qvil  and  Coostitutional  Rights  of 
the  Committee  on  the  Judidary,  U.  S.  House  of  Representativea,  97th  Cong.,  1st  Sesaioo,  on  the  Extension 
of  the  Voting  RighU  Act  May-Ju^,  1981,  p.280. 
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to  participate  In  that  process.  Subsequent  amendments  in  1970, 1976  and  1982  purported  to  broaden  th« 
reach  of  the  Act,  while  not  intending  to  deviate  (rom  these  goals. 

The  Tundamental  goals  of  the  Voting  Rights  Act  have  been  reached  and  win  continue  to  be  realized 
in  Bolivar  County,  Mississippi  At  this  point  in  the  history  of  Bolivar  Coimty,  American  politics  and  the 
fundamental^  sound  system  of  American  democracy  have  evident^  been  working,  and  many  African- 
American  citizens  have  been  elected  to  oQke  and  hold  significant  leadership  positions  in  state  and  local 
government/ 


Illustrative  of  the  extent  of  minority  electoral  achievement  and  empowerment  are  the  following: 

1.  District  3  Supervisor  Richard  M.  Coleman,  who  is  now  in  bis  second  term  of  ofljce; 

2.  Bolivar  County  EUection  Commission  Chairman  and  District  1  Commissioner  David 
Washington; 

3.  District  3  Election  Commissioner  Monica  Micou; 

4.  District  4  Election  Commissioner  Dr.  Nathaniel  Brown; 
6.  District  5  Election  Commissioner  Delilah  Cherry; 

6.  Justice  Court  Judge  Erma  Inge,  who  is  her  fourth  term  of  office; 

7.  Justice  Court  Judge  Cardell  Fletcher,  who  was  formerly  Chief  Deputy  Sheriff  with  the 
Bolivar  County  Sheriff's  Department; 

8.  Circxiit  Clerk  Rode  Simmons,  who  is  serving  her  second  term  in  this  countyvride  office; 

9.  Bolivar  County  Judge  Kenneth  L.  Thomas,  formerfy  Municipal  Court  Judge  for  Rosedale, 
who  is  completing  his  first  term  of  this  countywide  office  and  also  running  for  the  new^ 
created  position  of  Circuit  Judge  for  the  Eleventh  Circuit  Court  District,  Place  Three; 

10.  Bolivar  County  Constable  Robert  L.  Scott; 

11.  Bolivar  County  Constable  Samuel  Keith  Tolliver, 

12.  Congressman  Bennie  Thompson,  representing  the  Second  Congressional  District  of  the 
State  of  Mississippi,  which  includes  all  counties  in  the  Mississippi  Delta,  his  experience 
having  included  ten  years  as  a  member  cf  the  Hinds  County  Board  of  Supervisors  and 
active  participation  in  the  National  Association  of  Counties; 

13.  State  Senator  Willie  Simmons,  whose  Senate  district  includes  a  substantial  portion  of 
Bolivar  County,  his  electoral  experience  having  included  service  as  Qeveland  School 
District  (District  IV)  Trustee  elected  from  a  minority  white  district,  and  holding  one  of  the 
top  positions  with  the  Mississippi  Department  of  Corrections,  equipping  him  with  the 
necessary  expertise  to  serve  in  a  leadership  role  in  the  Senate's  Corrections  Committee; 

14.  State  Senator  Johnnie  Walls,  whose  Senate  district  includes  a  portion  of  Bolivar  County; 
16.         State  Representative  Linda  Coleman,  who  has  very  ab^  served  her  constituents  in  the 

county  during  her  first  term  in  the  Mississippi  House  of  Representatives  and  is  also 
running  for  the  newly  created  position  of  Circuit  Judge  for  the  Eleventh  Circuit  Court 
IKstrict,  Place  Three; 

16.  City  of  Rosedale  Mayor  J.  Y.  Trice,  who  has  played  a  significant  role  on  the  county  and 
state  level  including  service  in  leadership  positions  appointed  by  the  Governor  on  the  State 
Department  of  Education,  and  whose  service  to  his  fellow  citizens  have  brought  him  the 
hit^est  honors  and  recognition  on  the    county  levd. 

17.  Mlsaiswppi  Supreme  Court  Jv^^  Reuben  Anderaoo  and  MiwriBsippi  Supreme  Court  Judge 
Fred  Banks,  who  defeated  white  oppooenta  with  signifimnt  su^^iort  from  white  voters  in 
1986  and  1991,  respectively.  See  Magnolia  Bar  AMxdation,  Inc.  o.  Lee,  994  F.2d  1143, 
1148^9  (6th  Or.  1993). 
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This  is  the  same  fundamentalty  sound  system  of  American  democracy  that  has  evident^  been 
working  elsewhere  in  the  country,  as  in  the  Commonwealth  of  Virginia,  a  state  with  a  black  population  of 
imder  20  percent,  which  elected  Douglas  Wilder  as  Governor  in  1089,  and  Illinois,  which  elected  Carol 
Moee^-Braun  to  the  United  States  Senate  in  1902. 

Aooeas  and  Opportunity 
The  fundamental  objective  of  the  Voting  Rights  Act  was  to  remove  not  only  structural  barriers  but 
subtle  and  indirect  barriers  to  minority  aoceaa  to  the  electoral  process  and  participation  In  the  political 
processes  generally.  While  much  remains  to  be  done,  we  submit  that  the  dtizena  of  Bolivar  County, 
particularly  Afiican-American  citizens,  are  eqjoying  the  open  and  equal  access  and  abundant  electoral 
opportunities  consbtent  with  the  fundamental  objectives  of  the  Voting  Ri^ts  Act,  as  amended  and 
extended  by  the  1082  Voting  Ri^ts  Act  Amendments. 

Concema 
We  do  have  concerns  over  the  present  enforcement  polity  of  the  Voting  Section  of  the  Civil  Rights 
Division,  as  well  as  certain  strained  judicial  constructions  of  {2  (^  the  Voting  Rights  Act  which  appear 
inconsistent  with  fundamental  olgectives  of  the  Act.  In  voidng  these  concerns,  we  advocate  returning  the 
Voting  Rights  Act  to  its  original  goals  of  (air  access  and  opportunity,  and  in  so  doing  we  are  neither  playing 
the  role  of  messenger  &om  the  enemy  camp  nor  advocates  for  moral  laxity  on  Voting  Rights. 

First,  it  appears  that  the  {2  disclaimer  against  proportional  representation  [*Nothing  in  this  section 
establishes  a  right  to  have  members  of  a  protected  class  elected  in  numbers  equal  to  their  proportion  in 
the  populatioa*  42  U.S.C.  il973(b)  (1982)}  is  fai  some  instances  being  given  onfy  Gp  service  and  fai  effect 
disregarded,  and  that  proportional  representation  is  actual^  being  utilized  both  administratively  and  on 
occasion  judicially  as  the  ultimate  standard  for  determining  {2  Eability  as  well  as  the  legal  adequacy  at 
remedial  alternatives  for  such  vi<^tion.  The  "Dole  compromise*  embodied  in  the  (2  disclaimer  has  been 
correctly  recognized  as  the  ultimate  back-stopping  principle*  of  $2,  but  the  chief  enforcing  agency  as  well 


This  list  does  not  include  the  overwfaehning  migority  of  school  board  trustees  on  the  six  school 
boards  b  Bolivar  County  who  are  African-Americans,  as  weD  as  the  overwb^ming  m^mity  of  mayors  and 
alderpersons  who  are  the  governing  authorities  in  over  2/3  of  the  16  munkapalities  m  the  county  and  are 
African-Americans. 
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aa  some  courU  have  apparently  lapsed  bto  an  inappropriate  view  of  voter  empowerment,  confusing  the 

right  to  have  free  and  equal  access  to  the  ballot  box  and  to  have  the  vote  that  is  cast  count  eOective^, 

with  the  right  of  a  voter  to  have  his  or  her  vote  cast  for  the  winner.  This  has  resuKed  in  a  distortton  of 

the  core  values  of  the  Ad,  including  the  basic  principle  that 

the  voter  is  enfranchised  by  having  voted  and  by  having  his  or  her  vote  counted,  without 
any  diluting  device,  as  any  other  voter  in  the  final  tally  Ihat  determined  the  outcome. 
While  a  vote  must  have  equal  weight,  it  is  not,  even  if  cast  by  a  member  of  the  protected 
class,  entitled  to  have  a  greater  weight  than  any  other  vote. 

SmiA  V.  Bruntwick  County  Board  cfSupenriaon,  084  F.2d  1393,  1398  (4th  Cir.  1993). 

Second,  the  Department  of  Justice  appears  to  have  adopted  the  argument  advanced  by  Professor 
Lani  Guinier,  which  she  refers  to  as  the  "authenticity  assumption.*  This  is  in  eCfect  the  argument  made 
by  the  United  Slates  recent^y  as  amicus  curiae  in  Shaw  u.  Hunt,  infra,  and  "is  based  on  the  premise  that 
black  voters  are  better  off  with  black  Representatives  in  Congress.  The  logical  extreme  of  this  premise 
is  obvious;  it  is  *  Apartheid."  (p.l7.  Plaintiffs'  Reply  Brief  to  the  Post-Trial  Brief  of  the  United  States  as 
Amicus  Curiae,  April  22,  1994,  Shaw  v.  Hunt,  No.  92-202-CIV-6-BR,  United  Statea  District  Court  for  the 
Eastern  District  of  North  Carolina,  Raleigh  Division). 

The  logical  converse  to  Professor  Guinier 's  argument  is  that  white  voters  are  better  off  with  vdiite 
representatives,  commissioners  and  supervisors,  a  position  just  as  repugnant  to  American  constitutional 
theory.  Id.  a.  16.  It  is  counterproductive  to  improving  race  relations,  and,  ultimately,  would  discourage 
development  of  biradal  coaliti<Mi8  and  consensus  between  persons  of  different  races.  This  point  is 
developed  more  fulfy  in  the  affidavit  of  Professor  Stephan  Themstrom  submitted  in  Shaw  v.  Hunt,  supra. 

Third,  the  Department  of  Justice  appears  to  have  developed  a  more  restrictive  definitkn  of  *radal 
genymander*  since  the  United  States  Supreme  Court's  June  1993  dedsioD  in  Shaw  o.  Reno.  For  example, 
in  Bays  v.  Slate  of  Louisiana,  839  F.  Supp.  1188  (W.D.  La.  1993),  appeal  pen<fing,  No.  93-6152,  United 
States  Supreme  Court,  the  Department  of  Justice  has  attacked  the  definition  of  a  radal  gerrymander  in 
Bays  as  representing  a  ^radical  departure'  from  Shaw  v.  Reno  that  would  'subject  virtually  aO  redistricting 
plans  with  m^ority-minority  districts  to  strict  scrutiny'  (p.41,  Poet-Trial  Brief  for  the  United  States,  Shaw 
V.  Bunt,  April  12,  1994).   This  restrictive  definition  would  permit  a  Shawty^e  constitutional  daim  on^ 
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with  respect  to  geographicaUy  bLzArre  districta  whkh  are  ezplainable  on]y  as  an  act  of  racial  segregation. 

Even  taking  this  meet  restrictive  definition  of  *radal  gerrymander*  now  utilized  by  the  United  Statea 

Department  of  Justice  poat-Shaw,  there  is  no  principled  constitutional  justification  fM"  a  redistricting  plan 

whose  unusual  shape  is  so  linked  to  race  that  it  equates  to  an  explicit  racial  classification.     Racial 

gerrymandering  that  results  in  a  congressional  district  resembling  a  "bug  splattered  on  a  windshield'  or 

a  'Zorro*  district  that  looks  like  Johnny  Appleseed  designed  it,  should  certain^  prompt  strict  scrutiny, 

'because  it  presumes  a  community  of  interest  based  on  race,  and  in  that  w^y  ^  stereotypes'  voters.* 

It  reinforces  the  perception  that  members  of  the  same  racial  group-regardless  of  their 
age,  education,  economic  status,  or  the  community  in  which  the[y]  live-think  alike,  share 
the  same  political  interests,  and  will  prefer  the  same  candidates  at  the  polls. 

Shato  V.  Reno,  infra,  113  S.Ct.  at  2827. 

Fourth,  Shcau  v.  Reno  is  starting  to  have  an  impact  upon  S2  litigation.  For  example,  when  a  cotirt 

in  a  §2  case  is  presented  by  the  PlaintiiTs  with  an  illustrative  plan  as  a  legally  adequate  demonstration  that 

the  Gingte*  precondition  of  'geographical  compactness*  could  be  met,  it  can  ill  afford  to  g^e  onfy  lip  service 

to  the  'geographical  compactness'  requirement  If  a  jurisdiction's  black  population  is  simpfy  too  dispersed 

to  permit  creation  of  a  geographicaQy  compact  nuyority-black  district,  and  if  the  proposed  illustrative  plan 

departs  from  traditional  districting  principles  and  is  explainable  on)y  as  an  effort  to  segregate  voters  on 

the  basis  of  explicit  racial  dassifkations,  there  can  be  no  efl'ective  remedy  and  thus  no  S2  violatioa* 


*See  aarh  w.  Calhoun  County.  Uisnssippi,  813  F.  S\ipp.  1189  (NJ).  Miss.  1993).  wherein  Chief  Judge 
L.  T.  Senter  found  that  the  Plaintiffs  (ailed  to  establish  geographical  compactness,  stating  at  1197-98: 

Although  Plaintifls  have  proved  that  the  black  p(^>ulation  of  Calhoun  County  is  sufiBdent^ 
large  enou^  to  constitute  a  nu\jority  in  one  district,  they  have  foiled  to  prove  that  this 
same  minority  group  is  geographical^  compact  Under  PlaintiCfo'  proposed  plan,  blacks 
from  three  separate  and  distiiK:t  munidpalitiea,  each  having  diverse  interests,  were 
extracted  to  form  District  1.  This  exerdse  results  in  extreme  gerrymandering  Pledntifls' 
proposed  black  district  having  been  'drawn  in  an  unusual  or  illogical  m«nru»r  to  enhance 
the  voting  power  of  a  pert)cu]ar...votlng  bloc  at  the  erpeoae  of  other  individuals  or  groups 
who  would  be  elected  or  help  elect  the  candidates  of  their  choice.*  ..  Jf  one  assumes  that 
an  voting  in  Calhoun  County  will  be  based  on  race  and  not  qualifications,  then  the  District 
suggested  by  Plaintiffs  may  well  acoompliah  the  automatk  election  of  a  black  Supervisor 
(citation  omitted). 

Accord,  Houston  o.  hafvgttbt  County,  iiiuUtippi,  841  P.  Supp.  751,  766  (NX).  Miss.  1993)0^  no  means 
was  the  landmark  legislation  enacted  to  instire  the  success  of  black  or  other  minority  candidates  by  carving 
the  political  terrain  into  irregular^  and  artificially  shaped  designs  and  patterns  that  resuH  in  the  deliberate 
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Fifth,  a  more  recent  development  in  $2  litigation  has  arisen  in  the  context  of  jurisdictions  wherein 
blacks  or  other  minorities  are  geographically  dispersed.  As  set  forth  more  fulfy  in  the  Affidavit  of  Duke 
University  Professor  Donald  L.  Horowitt,  proponents  of  cumulative  voting  have  offered  it  as  a  way  for 
geographical^  dispersed  minorities  to  secure  representation.  This  alternative  electoral  system,  which 
provides  for  a  form  of  proportional  representation,  has  been  utilized  at  this  point  in  American  history  for 
election  of  corporate  boards  of  directors  and  in  certain  limited  instances  as  the  basis  for  settlement  of 
voting  rights  litigation  as  approved  by  Consent  Decrees.  It  was  also  used  and  ultimately  abandoned  in  the 
State  of  Illinois  as  the  basis  for  electing  legislators.  It  has  now  been  ordered  by  a  federal  court  as  a 
remedial  alternative  to  be  put  into  effect  by  an  Eastern  Shore  county,  marking  the  first  instance  in  which 
a  ciimulative  voting  system  remedy  was  ordered  into  effect  by  a  court  as  a  remedy  for  a  judicially 
determined  J2  violation.  See  Cane  v.  Wonxtter  County,  infra.  As  summarized  by  Professor  Horowitz,  the 
likely  costs  of  cumulative  voting  have  been  ignored.  It  has  rarety  been  used  anywhere,  and  tends  to 
promote  'sweethearting'  or  tadt  collusive  agreements  to  limit  competition,  dramatically  reducing  interparty 
competition  and  leading  to  a  decline  in  electoral  accountability  of  representatives  (Horowitz  affidavit,  pp. 
4-7).  Cumulative  voting  provides  many  incumbents  with  a  free  ride  to  re-election,  and  its  principal  effect 
may  be  to  increase  racial  polarization  and  encourage  exploitation  of  divisive  racial  issues,  ioduding  an 
increase  in  the  likelihood  of  white  candidates  engaging  in  racial  appeala  (Horowitz  affidavit,  pp.8,0). 
According  to  Horowitz,  cumulative  voting  is  a  (unction  of  intense  preferences,  which  in  turn  are  fostered 
by  racial^  polarized  environments.  In  the  name  of  remedying  radal  polarization,  cumulative  voting  would 
be  likety  to  entrench  it"  (Horowitz  Affidavit,  p.lO).  The  effect  of  this  alternative  electoral  system  is  to 
create  a  positive  incentive  for  radal  appeals,  and  Horowitz  condudes  that  cumulative  voting  may  be 
condudve  to  and  may  lead  to  extremism  and  polarization  within  legislative  bodies  (Horowitz  Affidavit, 
pp.n.l3). 


creation  of  ^  safe'  mfgority/minority  districts  reserved  exclusively  for  minority  candidates  to  represent *)• 
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The  Lani  Gulnler  Nomlnatloa 

In  a  series  of  articles  challenging  the  claim  that  the  presence  of  minority  ofltceholders  changes  the 

dynamics  of  nugority  decisionmaking,  a  number  of  scholars  including  Lani  Guinier,  ProfeGsor  at  the  Univer> 

sity  of  Pennsylvania  Law  School,  began  'searching  for  w^ys  to  increase  minority  influence  in  systems  that 

are  fundamentally  n^joritarian  in  tone.*  B.  Grofman,  L  Handley  and  R.  Niemi,  Minority  Repreaenta- 

tloo  and  the  Que«t  for  Voting  Equality  127  (Cambridge  Univ.  Press,  1992).    Guinier  and  others 

argued: 

[i]n  favor  of  formal  mechanisms  to  give  ^proportionate  influence,'  such  as  those  found  in 
some  consodaUonal  democracies,  in  which,  for  example,  groups  may  be  allocated  contrd 
of  shares  of  certain  government  budgets. 

Minority  Representation,  tupra  at  127-28. 

According  to  Professor  Guinier,  the  increase  in  the  number  of  black  elected  oCQdals  *has  not  visibly 
altered  the  disadvantaged  socioeconomic  condition  or  social  isolation  of  black  voters*  and  'sustained  black 
mobilization  has  not  emerged  despite  some  black  electoral  success.'* 

Guinier  advocated  a  'proportional  interest  representation*  theory,  which  was  summarised  in 
Voting  Rlghta  and  Democratic  TTieory:  Where  Do  We  Go  From  Here?.  »upra,  an  approach  which 
would  restructure  how  legpslatures  pass  laws;,  whereby  they  would  function,  not  by  mi^csity  rule,  but  by 
a  consensus  that  required  the  backing  of  black  and  other  minority  representatives. 

Guinier's  writings  were  closely  scnitinized  on  the  occasion  of  her  nomination  for  the  office  of 
Assistant  Attorney  General  for  the  Civil  Rights  Division,  a  nomination  which  set  the  stage  for  a  n«Hnn■^ 
debate  on  racial  politics.  Some  commentators  depicted  Guinier  as  a  racially  paranoid  aodal  engineer  whose 


*  Minority  Repreaentation.  supra  at  136.  See  L.  Guinier,  TTie  Triumph  of  Tpkenlam;  The 
Voting  Rlghta  Act  and  the  Theory  of  Black  Kectoral  Success.  90  Mich.  L.  Rev.  1077-1164  (1991); 
L.  Guinier,  Keeping  the  Faith;  Black  Voters  in  the  Post-Reagan  Era.  24  Harvard  GvH  Rights-Civil 
Liberties  L.  Rev.  393-435  (1989);  L.  Guinier,  Voting  Rights  and  Democratic  Theory:  Where  Do  We 
Go  From  Here?.  In  Bernard  Grofman  and  Chandler  Davidson,  Eds.,  Controverslee  In  Minority 
Voting;  A  25-Year  Prospective  on  the  Voting  Rl^ts  Act  of  196C  (BrookingB  Institution, 
Washington,  D.C.  1992),  Guinier  called  for  *proportionate  influence,*  which  would  be  achieved  by  devices 
such  as  supemuyority  voting  requirements  and  rotation  of  legislative  presiding  officers.  L.  Guinier,  Voting 
Rights  and  Democratic  Theory,  tupra.  See  alto  L  Guinier,  No  Two  Seats;  The  EJuslve  Qoegt 
for  PoUtlcal  EouaUty.  77  Va  L.  Rev.  1413  (1991).  See  Lani  Guini»,  Beyond  Maloritarii»ni«m;  /\ 
Theory  of  Representation  of  Minority  Interests  (September  14. 1991)(unpub&shed  manuacript)(aD 
file  with  the  Va  L.  Rev.  Assn.).  ~ 
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views  about  the  Voting  Ri^^ts  Act  are  'startlingly  extreme,  unworkable,  and  as  a  matter  of  sUtutory 

interpretation,  extraordinarily  far-fetched.*    S.  Taylor,  TXW  Nominee's  'Authentic'  Black  Views,*  in 

Taking  Issue."  Legal  Tlmefc  May  17,  1993,  p.  23.    Other%  notably  Duke  Law  Professor  Jamea  E. 

Coleman,  Jr.,  came  to  her  defense: 

In  a  1991  Michigan  Law  Review  article,  Triumph  of  Tokenism;  The  Voting  Rj^ts  Act 
and  the  Theory  of  Black  Electoral  Success,"  Guinier  disctisses  the  concept  of  "authentic 
representative"  in  the  context  of  her  detailed  critique  of  the  Theory  of  Black  Electoral 
Success.  That  theory  underlies  the  current  race-consdous  remedial  approach,  the  aim  of 
which  is  to  elect  black  candidates.  According  to  scholars  who  adhere  to  this  view,  an 
"authentic  representative  may  be  an  individual  who  is  community-based  and  c\Jturaliy  and 
physically  similar  to  his  or  constituents."  Guinier  does  not  endorse  this  viewpoint  in  her 
Michigan  article;  she  does  not  endorse  it  in  any  of  her  other  writings;  and  she  does  not 
endorse  it  in  (act.  Indeed,  she  notes  in  the  Michigan  Law  Review  article  that,  if  the 
concept  were  properly  applied,  an  "authentic  representative"  need  not  be  black  as  long  as 
the  source  of  their  authority,  legitimacy,  and  power  base  is  the  black  community. 

In  a  response,  Stewart  Taylor,  Jr.  stated  in  an  article  entitled  "Who's  Fooling  Whom  About  Justice 
Nominee's  Views,"  Legal  Tlmea.  May  31,  1993,  at  27: 

Guinier's  supporters  also,  in  my  opinion,  seem  to  believe  they  can  sell  her  as  a 
"mainstream*  thinker  only  by  disingenuously  denying  that  she  has  ever  said  some  things 
that  she  has,  in  fact,  said  rather  dearjy.  They  seek  to  divert  attention  from  her  attacks 
on  m^ority  rule  as  we  know  it,  and  her  advocacy  of  a  court-enforced  system  of 
"proportional  power  sharing"  wherever  black  voters  and  legislators  cannot  win  a  "CBiir 
proportion"  of  their  policy  goals-s\ich  as  "redistributing  political  power  and  economic 
wealth'-from  a  white  majority. 

On  Thursday,  June  3,  1993,  President  BiD  Clinton  announced  that  he  was  withdrawing  his 

nomination  of  Lani  Guinier  to  head  the  Justice  Department's  Civil  Rights  Division  because  he  could  not 

defend  her  views  on  voting  rightai 

The  President  admitted  that  he  had  not  read  Guinier's  legal  writings  before  he  nominated 
her  and  said  he  would  not  have  made  the  nomination  had  he  done  so.  He  said  his  stafif 
had  not  flagged  him  about  the  "intense  controversy*  her  Law  Review  articles  would  Bperk 
and  the  "ordeaT,  as  he  phased  it,  that  Guinier  would  undergo  as  a  result. 

The  Wimhington  Post.  June  4,  1993,  p.  1. 

The  President's  move  ignited  anger  and  sharp  reactions  from  the  dvil  rights  community  and  the 

Congressional  Black  Caucus.    Part  of  the  aftermath  of  the  Guinier  nomination  withdrawal  included  an 

editorial  by  Mary  Ann  Glendon,  Professor  at  Harvard  Law  School,  who  stated: 

Why  is  it  that  the  43  year  old  legal  educator  had  no  inkling  of  how  unrealistic  were  her 
prescriptions  for  me  of  America's  gravest  soda]  issues?  The  liact  is,  by  Professor  Guinier's 
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student  days  in  the  70'b,  the  nation's  elite  law  schools  were  increasingly  exalting  theory 
over  practice,  and  judicial  deciaionmaKing  over  ordinary  poUtica.  A  growing  <H>Kfain  for  the 
practical  aspects  of  law,  a  cany  passioa  for  novelty,  a  confusion  of  advocacy  with 
scholarship,  and  a  mistrust  of  nu\{oritarian  institutions  all  contribute  to  a  relative^ 
homogenous  political  culture  within  the  cloister.  No  wonder  products  of  that  hot-house 
environment  wilt  quickty  in  the  open  marketplace  of  ideas. 

M.  Glendon,  "What's  Wrong  With  the  Elite  Law  Schools,"  Wall  Street  JournaL  June  8,  1993,  p.  A-14. 

Guinier  herself  characterized  President  Clinton's  withdrawal  of  her  nomination  as  *an  unfoKunate 

metaphor  for  the  way  race  and  racism  are  viewed  in  this  society.*  Speaking  at  the  Annual  Convention  of 

the  NAACP  in  Indianapolis  on  Ju]y  IS,  1993,  Guinier  stated: 

We  are  being  deCned,  we  are  being  characterized,  we  are  being  nuarepreeented  by  the 
people.. .who  are  not  sympathetic  to  issues  of  quality  and  real  democracy....  Unless  we 
want  to  be  known  as  race-obsessed  radicals,  we  are  no  longer  permitted  to  discuss  radsm 
in  polite  conversation  or  law  articles. 

Clarion-Ledger.  Ju^  U,  1993,  p.  2. 

Even  before  the  Guinier  nomination,  much  caustic  and  quite  provocative  conunentary  had  been 
generated  on  the  racial  division,  polarization  and  ghettoization  which  some  see  as  inevitable  consequences 
of  the  racial  gerrymandering  encouraged  or  facilitated  by  (2  of  the  Voting  Ri^ta  Ad. 

Vlctimljeatlon  Rhetoric 

In  a  stinging  editorial  entitled  The  High  Cost  of  Playing  Victim'  published  almost  four  years  ago, 

John  Leo  made  this  trenchant  analysis  of  the  debate  among  blacks  about  victimization  in  an  era  of  racial 

polarizatioo: 

The  rhetoric  of  victimization  enforces  the  view  that  the  poor  and  the  demoralized  are  little 
more  than  observers  in  their  own  fives.  It  teaches  the  young  that  they  cannot  be  expected 
to  succeed,  except  perhaps  as  part  of  a  complaining  victim  group.  It  modes  the 
oonnectlim  between  striving  and  suoceoa.  It  make*  black-wfalte  alUanoea 
unlikely  and  It  subtly  depicts  black  success  as  a  kind  of  commodity  that  whites 
control  and  refuse  to  dole  out  to  Uacks.  This  is  a  dead  form  of  racial  poGtks.  Cant 
we  get  bejrond  it? 

U.  8.  New  at  World  Report  October  1,  1990,  p.  23.  (Emphasis  added).      _      .     . 

Black  Empowerment.  Not  Racial  Spoils  System 

Another  commentator  targeted  the  apparent  racial  polarization  wiudi,  28  years  after  the  CSvil 

Rights  Act,  continues  to  frustrate  consensus  on  some  of  the  most  important  issues  facing  our  nation. 

Addressing  what  be  labels  'one  of  the  moat  pernicious  myths  under^jring  racial  tfivisicn:   that  blacks  and 
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whiles  have  fundamentally  difTerent  views  and  aspirations,'  Clint  Bolic,  Litigation  Director  at  the  Institute 

for  Justice  in  Washington,  wrot«  in  1992: 

This  myth  has  fiieled  demagogues  on  both  sides  of  the  racial  divide,  espedaQy  in  the 
aAermalh  of  the  I<oe  Angeles  riots.  But  poll  results  just  released  by  the  left-leaning  Joint 
Center  for  Political  Studies  reveal  that  most  blacks  aspire  like  other  Americana  to  safe 
streets,  good  schools  and  home  ownership. 

Of  equal  import,  the  survey  demonstrates  that  mainstream  black  Americans  are  far 
more  conservative  than  moat  of  the  politicians  and  organizations  that  purport 
to  speak  for  them.  This  philosophical  gulf  perhaps  was  most  pronounced  near  the  end 
of  the  Clarence  Thomas  confirmation  hearings,  when  national  grotqM  like  the  NAACP 
stridently  oppceed  the  Supreme  Court  nominee  while  blacks  in  general  approved  by  a  3 
to  1  ratio  (aJong  with  some  local  NAACP  chapters)....  Indeed,  the  remaining  task  of  the 
civil  ri^ts  struggle  is  not  to  redistribute  opportunities  through  a  divisive  and  counterpro- 
ductive racial  spoik  qrstem,  but  to  empower  those  who  have  been  denied 
opportunities. 

C.  Bolick,  "Blacks  and  Whites  on  Common  Ground,*  The  Wall  Street  Joomal.  August  6,  1992. 

(Emphasis  added) 

Ghettolzatlon 

There  are  voices  out  there  crying  for  a  common  ground  that  transcends  racial  class  considerations, 

race-based  allegLances,  and  race-based  assignments  of  citizens  to  political  groupe.  There  are  voices  that 

rally  against  insidious  efforts  to  deGne  racial  classes  by  identifying  radaQy  homogeneous  precincts  and 

electoral  districts  so  aa  to  herd  people  into  racially  segregated  political  groups.    This  sort  of  political 

"ghettoization,*  described  by  Professor  Walter  Bems  of  the  American  Enterprise  Institute,  in  his  testimoay 

during  the  Senate  hearings  in  1982,  S.  Rep.  No.  97-417,  at  150,  has  unfortimate]y  proved  to  be  the  path 

of  least  resistance  in  what  we  can  only  hope  will  be  a  handful  of  cases  in  which  the  federal  courts  have 

adopted  a  race-based  mindset  which  cuts  across  the  general  forward  direction  of  the  developing  bo(^  of 

f  2  precedent 

Racial  Gerrymandering  and  Maloritv/Minority  Districts 

The  goals  of  $2  of  the  Voting  Rights  Act  of  1965,  as  amended  and  extended,  are  to  assure  minority 

voters  and  equal  opportunity  to  participate  in  the  political  process  and  equal  access  to  that  process,  llie 

ability  to  elect  representatives  of  their  choice  is  a  key  focus  in  i2  litigation.  - 
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Race  should  not  become  the  basia  for  distributing  voters  in  the  redistricting  process,  nor  should 

equal  opportunity  and  access  become  synonymous  with  guaranteed  electoral  success.  Unfortunate^,  racial 

gerrymandering  has  become  a  byproduct  of  this  redistricting  process.    It  finds  its  roots  In  the  same 

impermissible  racial  stereotypes  that,  over  thir^  years  ago,  excluded  bladi  voters  from  the  city  limits  of 

Tuakegee,  Alabama.  See  GomiUion  v.  Lightfixl,  364  U.S.  339,  340  (1060),  describing  the  boundaries  of 

the  City  of  Tuskegee  as  'an  uncouth  28-sided  figure.* 

Iq  the  intensifying  debate  over  the  consequences  of  maTimir.ing  minority  voting  strength  to  assure 

proportional  representation,  diametrically  opposed  viewpoints  have  been  expressed  by  Professor  Abigail 

M.  Themstrom,  author  of  Whose  Votes  Count?  Afnrmatlve  Action  and  Minority  Voting  Rlgfata 

(Harvard  Univ.  Press,  1987)  and  Prank  R  Parker,  Director  of  the  Voting  Ri^ts  Project  of  the  Lawyers 

Committee  for  Civil  Rights  under  Law,  and  author  of  Black  Votea  Count;  Political  Elmpowerment 

In  MIssIbsIppI  After  1965  (The  Univ.  of  North  Carolina  Press  1990).  In  a  scrupulously  balanced  and 

fascinating  stu4y  of  the  evolution  of  the  Voting  Ri^ts  Act,  Themstrom  exhibits  sincere  concern  and 

sympathy  for  the  struggles  of  African- Americans  and  the  cause  of  racial  justice,  but  makes  a  very  strong 

argument  for  the  proposition  that  a  combination  of  an  unrestrained  federal  judiciary  and  the  exercise  of 

exceeding  broad  administrative  discretion  by  the  Civil  Rights  Division  have  resulted  in  a  distortion  of  the 

original  intent  of  the  Voting  Rights  Act,  turning  it  into  a  tool  for  afilrmative  action  in  the  electoral  arena 

and  granting  minority  voters  what  is  tantamotmt  to  an  entitlement  to  proportionate  racial  representation. 

Whose  Votes  Count?,  lupra  at  6.  Highlighting  the  potential  costs  incident  to  maximizing  minority  o£Qce 

holding,  Themstrran  concludes: 

The  presstire  for  such  interracial,  interethnic  coalitions  lessens  with  the  existence  of 
single-member  districts  drawn  to  maximixe  minority  office  holding.  Political  necessity 
brings  groups  together.  The  m/^ority-white  county,  dty  or  district  in  which  whites  vote 
as  a  solid  bloc  against  any  minority  mndidnte  is  now  unusual  Especial^  in  districts  or 
localities  with  a  substantial  minority  population,  divisions  among  white  voters  send  white 
candidates  8c\irrying  for  those  important  black  votes.  The  process  not  ooly  enhances 
political  integration  but  also  may  serve  to  heighten  minority  electoral  influence..  „ 
Candidates  who  have  joined  hands  in  a  victorious  tMradal  coaUtioo  will  tend  to  stick 
together  on  a  governing  body,  nnce  the  next  dectioo  is  never  tar  oGf  But  when  whites 
on  a  dty  council  or  other  legislative  bo^jr  owe  nothing  to  blac^  support,  blaito  in  the 
minority  may  find  themselves  consistent^  outvoted  and  thus  isolated.  Id.  at  243-44. 
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Parker,  on  the  other  hand,  disagrees  with  any  notion  that  the  Voting  Rights  Act  has  been  reshaped 
into  an  unintended  shield  which  provides  African- American  candidates  with  special  protection  from  white 
competitioa  While  evaluating  these  arguments  in  the  context  of  electoral  developments  in  Mississippi, 
Parker  takes  the  position  that  prohibiting  minority  vote  dilution  wiU  grant  minorify  voters  a  remedy  Irom 
discrimination  but  win  not  entitle  them  to  proportional  representation,  contending  that  the  arguments  of 
such  political  scientists  as  Abigail  Tliemstrom  'are  part  of  an  effort  to  roll  back  the  advances  that  have 
been  made.  Pull  judicial  protection  against  minority  vote  dilution  has  been  critical  to  insuring 
representative  government  and  the  proper  functioning  of  the  democratic  process,"  Black  Votea  Count. 
at  11-12. 

Themstrom  counters  by  pointing  out  that 

In  every  dty  with  a  signiiicant  minority  population,  at  least  Mie  minority  single-member 
district  can  be  drawn,  and,  by  Parker's  reasoning,  blacks  have  a  ri^t  to  such  districts 
whenever  it  is  possible  to  create  them.  That  i^  minority  voters  are  entitled  to  control 
electoral  outcomes-to  elect  whom  they  want-where  methods  of  voting  can  be  altered  to 
permit  such  control  Predsety  that  commitment,  however,  had  been  ruled  out  by  the  Dole 
compromise;  the  statute  had  guaranteed  no  'fair  share,'  onty  a  'fair  sbake*-a  chance  to 
play  the  electoral  game  by  Cair  rules.  Yet  Parker  and  others  continue  to  push  their  view, 
and  with  overwhelming  success. 

Whoee  Votea  Count?,  at  229. 

Wading  into  this  debate  is  Lani  Guinier,  Professor  of  Law  at  the  University  of  Pennsyhrania,  and 

the  catalyst  for  a  political  Grestorm  which  erupted  when  President  Bill  Qintoa  nominated  her  to  the 

position  of  Assistant  Attorney  General  for  Civil  Ri^ts  in  April  1993  and  thereafter  withdrew  the 

nomination  after  he  "re-read*  her  law  review  articles.    Guinier's  recent  book.  The  Tyranny  of  the 

Mftioritv;    FiinHAmAntal  Faimeaa  In  Representative  Democracy  (The  Free  Press,  1994),  a 

compilation  of  earlier  articles,  deals  with  the  "authenticity  assimiptioa."  Id.  at  66.  In  i4iflnia«img  political 

authenticity,  she  writes: 

Authentic  leaders  are  those  elected  by  black  voters.  In  voting  ri^Ls  terminology,  electoral 
ratiScation  from  m^ority-black,  sin^e-member  districts  establishes  authenticity.  Iliese 
facts  distinguish  the  authentic  representatives  from  those  officials  who  are  bandpicked  by 
the  "establishment,'  or  who  must  appeal  to  white  voters  in  order  to  get  elected. 
Establishment-endorsed  blacks  are  unlike^  to  be  authentk  where  tbey  are  not  eUcttd  as 
representativea  of  choice  of  the  blade  community.  In  additioo,  theae  ofBdals  are  not  'oT 
«•  •  the  community  if  they  are  mar^nal  community  members  whose  ady  real  connection  with 
black  constituents  is  akin  color,  /d  at  5d. 
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Iji  this  regard.  Professor  Gvunier  responds  to  the  critics  of  the  authenticity  assumption,  including  AblgHJl 
ThemstroDo: 

Some  critics  assert  that  the  authenticity  assumption  is  a  meaningless  cttltural  and 
descriptive  concept  For  example,  Abigail  Themstrom,  an  outspoken  critic  of  the 
conventional  empowerment  model,  denies  the  empirical  or  theoretical  validity  of  ctilturalfy 
similar  representatives,  because  whites  can  represent  black  interests.  Therastrom 
attempts  to  revive  the  theory  of  virtual  representation  in  which  black  interests  arc 
occasionally  taken  into  account  even  if  they  are  not  actively  promoted.  Themstrom  argues 
that  the  single  act  of  voting  for  any  representative  legitimates  democratic  self-government. 

Themstrom 's  emphasis  on  color-blind  virtual  representation  abstracts  the  black  experience 
from  its  historical  context.  Virtual  representation  ignores  the  existence  of  group  identity 
within  the  black  community.  Themstrom's  theory  reduces  electoral  participation  to  the 
individual  unit  within  the  voting  booth.  At  that  level,  the  perception  is  most  acute  when 
one  vote  will  have  a  negligible  effect  on  the  ultimate  outcome.  Moreover,  in  ne^ecting  the 
role  of  blacks  and  whites  as  politically  cohesive  groups,  Themstrom's  electoral  self- 
lefptimating  focus  fails  to  acknowledge  the  role  that  group  identity  plays  in  mobilizing 
political  participation  and  in  influencing  legislative  policy. 

Guinier  also  takes  issue  with  Themstrom's  view  that  current  Voting  Rights  Act  interpretations 
and  enforcement  policies  have  deviated  from  the  original  legislative  understanding  of  the  right  to  vote. 
The  Tyranny  of  the  Majoritv.  supra  at  211  n.  53  (apparently  disagreeing  with  Themstrom's  viewpoint 
that  the  1965  Act  was  transformed  unwittingfy  into  a  statutory  mandate  for  black  electoral  success  or  "Job 
Corps*  for  black  elected  ofBdals). 

"nie  author  of  the  Dole  compromise  had  this  to  say  about  Ms.  Guinier 's  'mind-bendiDg  cumulative- 
voting  schemes'  and  apparent  emphasis  upton  proportional  representation,  guaranteed  legislative  outcomes, 
and  quotas: 

Tliese  are  prescriptions  not  for  equal  opportunity,  but  for  equal  results  and  gueiranteed 
le^slaUve  outcomes-the  very  principles  rejected  by  the  original  drafters  of  the  Voting 
Rights  Act  and  by  those,  like  myself^  who  fought  hard  for  the  Act's  reauthorization....  I 
never  thought  I  woxild  see  the  day  when  a  nominee  for  the  top  dvil  rights  post  at  Justice 
would  argue,  not  that  quotas  go  too  Car,  but  rather  that  they  do  not  go  far  enough. 

(Statement  of  Senator  Robert  Dole  on  the  nomination  of  Lani  Guinier,  May  20, 19G3,  Cong.  Record-Senate, 

S6171-72). 

Even  thou^  we  may  never  know  the  identity  of  the  headline  editor  who  attached  the  label  The 

Quota  Queen*  to  CKnt  Bolick's  now  Cunous  editorial  whkh  was  pubfished  in  the  April  30, 1993,  issue  of 

The  Wall  Street  Journal  CCKnton's  Quota  Queens,*  The  Wall  Street  JoamaL  Friday,  April  30, 1993), 
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BoUck,  Litigation  Director  at  the  Institute  for  Justice  in  Washington,  D.C.,  and  author  of  Graaaroota 

Tyranny;   The  Llmlta  of  Federalism  (Cato  Institute,  1993),  brought  to  the  forefront  Ma.  Guinicr's 

views  on  the  'simple-minded  notions  of  nugority  rule,'  as  well  as  her  contention  that  the  Voting  Rights  Act 

should  require  new  procedures  to  insure  *a  fairer  distribution  of  political  power.'  As  Bolick  concluded* 

If  these  nominations  are  part  of  Mr.  Clinton's  paybckck  to  extreme  lefl-wing  elements  of 
the  Democratic  Party,  the  price  may  prove  too  hi^..  The  reason  is  simple:  white  voters 
oHen  view  quotas  as  a  barrier  to  opportunity,  while  few  blacks  or  other  minorities  view 
them  as  beneOdal  in  their  individual  circumstances. 

Mr.  Clinton  owes  his  election  in  no  small  part  to  the  disappearance  of  the  "Q"  word  from 
the  political  lexicon  in  1992.  If  he  persists  in  entrusting  the  dvil  rights  law  enforcement 
app£u-atus  to  the  likes  of  Ms.  Guinier...,  the  in-your-face  dvil  ri^ts  agenda  they  no  doubt 
will  promote  may  ultimately  be  proved  the  most  incendiary  of  politiod  miscalculations. 

The  fiindamental  hostility  which  Professor  Guinier 's  views  display  toward  the  American  democratic 

system  of  government  are  not  the  subject  of  arguable  interpretation  of  dense  legal  writings.  Her  words 

are  clear  and  unambiguous: 

In  my  view,  under  the  political  equality  and  political  empowerment  norms  of  the  Voting 
Rights  Act,  m^ority  rule  is  fair  voting  procedure  to  the  extent  it  provides  each  voter  an 
equal  opportunity  to  influence  legislative  decisionmaking,  or  a  proportional  stake  in  the 
legislative  outcome. 

L.  Guinier  "No  Two  Seats;  The  Elusive  Quest  for  Political  Equality,'  77  Va.  URev.  1413, 1441-43  (1991). 

Bearing  in  mind  that  proportional  representation  is  not  required  by  the  Voting  Ri^ts  Act, 

Professor  Guinier  goes  much  further: 

I  argue  that  it  is  not  merely  a  question  of  whether,  on  matters  of  substantive  justice, 
minority  rights  trump  mj^oritarian  democracy.  Instead,  we  ought  to  question  the  liferent 
legitimacy  of  winner-ttJie-all  m^ority  rule.  My  claim  is  that  disproportionate  m^ority 
power  ia,  in  itself^  so  wrong  that  it  delegitimates  minority  rule....  Id.  at  1478. 

As  Professor  Themstrom  has  recent^  noted,  such  efforts  to  draw  rediatricting  plans  to  separate 

blacks  and  whites  into  racia%  identiSable  constituencies  can  be  quite  costly,  a  tendency  which  Professor 

Guinier  appears  to  recognize.  See  The  Tyranny  of  the  Maloritr.  supra  at  71-118.  These  same  concema 

were  expressed  by  Sandra  Day  O'Connor  in  Shau  v.  Reno,  infra,  125  L.£d.2d  at  536: 

Racial  dasaficationa  vrith  respect  to  voting  carry  particular  dangers.  Racial 
gerrymnnilering,  even  for  remedial  purpoeea,  may  twiVAniT^  ua  into  competmg  racial 
factions....  ~ 
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SnasjiJSBia 

In  Shau  v.  Roto,  608  U.S. ,  113  S.a.  2816,  126  L.Ed2d  611  (1093),  the  United  States 

Supreme  Court  held  that  AppeUanta  stated  a  valid  claim  under  the  Equal  Protection  Gause  by  alleging 

that  the  North  Carolina  General  Assembly  adopted  a  reapportionment  scheme 

that  is  so  extreme^  irregular  on  its  face  that  it  rational^  can  be  viewed  only  as  an  efTort 
to  segregate  the  races  for  purposes  of  voting,  without  regard  for  traditional  districting 
principles  and  without  suflktently  compelling  justification 

113  S.a.  at  2824. 

To  what  extent  are  the  minority  protection  purposes  of  the  Voting  Rights  Act  weakened  b^  non- 
minority  attacks  based  on  the  Constitution?  The  answer  to  this  question  may  lie  in  a  string  of  decisions 
emanating  from  U.  S.  District  Courts,  Three-Judge  Courts  and  Courts  of  Appeals,  as  well  as  pending 
proceedings  in  North  Carolina,  Georgia  and  Texas.  Foet-Shmu  jurisprudence  is  beginning  to  ttike  shape. 

These  decisions  are  as  follows: 

1.  Uina  V.  Mqfor  and  Town  CoundJ  ofAthoskie,  098  ¥Sid  1266, 1274  (4th  Cir.  1903). 

2.  Rural  Wat  Ttnnetate  African-Amaiean  Affain  Council,  Inc.  v.  McWherter.  836  F.  Supp. 
463  (WD.  Tenn.  1993). 

3.  fl<Qrt  V.  State  of  Louisiana,  839  F.Supp.  1188  (W.D.  La.  1993),  appeal  pending,  No.  93- 
6194,  Supreme  Court  of  the  United  States. 

4.  Bamett  v.  Daley,  836  F.  Supp.  1063,  1070  (ND.  DL  1993). 

6.  Cane  o.  Worcester  Coun^,  840  F.  Supp.  1081  (D.  Md.  1994),  further  proceedings, F. 

Supp. ,  1094  WJ*  113660,  62  U.S.L.W.  2631  (D.  Md.  1094),  <q>peal  pending,  Na  94-1679,  United 

States  (}ourt  of  Appeals  for  the  Fourth  Circuit. 

6.  Marytandert  far  Fair  Rqtreseniation,  Inc.  v.  Schaefer, F.  Supp. (Civil  Actioo 

No.  S92-510  and  S92-1409,  January  17,  1994). 

7.  Houston  V.  Lafa^yette  County,  Itisdsnppi,  841  F.  Supp.  761  (N.O.  Miss.  1993). 

The  United  States  Department  of  Justice  has  also  intervened  in  pending  redistricting  litigation  in 
North  Carolina  and  Georpa  in  Sheu  o.^ant.  No.  ^-202-CIV-&-BR,  U.  8.  District  Court,  EJ).  N.C, 
Raleigh  Division,  and  Johnson  a  Miller,  CJl  Na  CV104-008,  VS.  District  Court,  SJ>.  Ga.,  Augusta 
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Division.  According  to  Attorney  General  Janet  Reno,  the  Justice  Department  is  •committed  to  protecting 
minority  ri^ia  that  were  achieved  through  redistricUng  after  the  1990  censu^•  (Juatloe  Joln^ 
RedlBtrictlng  Flap.  A.P.  February  23,  1994). 

Hitft  V.  Mcaor  md  Tmon  CowieU  ofAtu^lfff 
InAhosAie,  black  voters  brought  a  52  challenge  against  the  Town's  at-large  system  for  electing 
Town  Council  members  and  proposed  an  elecUon  plan  which  would  have  created  three  out  of  five  single- 
member-minority-controDed  districU.  Holding  that  the  District  Court  improperly  reduced  the  Town 
Council  from  Gve  members  to  four  and  erred  in  refusing  to  accept  the  Town's  proposal  in  its  entirety,  the 
United  States  Court  of  Appeals  for  the  Fourth  Circuit  also  concluded  that  the  District  Court  property 
rejected  the  election  plan  proposed  by  the  black  voters,  stating  at  1274: 

Finally,  a  legislature  may  not  devise  a  districting  plan  solely  for  the  purpose  of  segregating 
citizens  into  separate  voting  districts  on  the  basis  of  race  without  sufDdent  justificaUon. 
Shawu.  Rena, 

In  the  present  case,  we  believe  that  the  plan  proposed  by  Hines  would  violate  these 
principles,  Spedfkalfy,  a  plan  giving  a  minority  group  a  m^ority  of  the  ain^e-member 
districts  would  effectWety  'cancel  out  the  voting  strength'  of  the  m^ority,..  jmd  provide  the 
minority  with  a  vote  of  greater  weight  than  the  mj^ority.  Nothing  in  the  Act  requires  a 
remedy  imposing  over-proportional  representaUoa  Moreover,  because  Hines 
acknowledged  that  the  only  motivation  for  such  a  districting  plan  would  be  racial  coDcema, 
Le.,  providing  blacks  with  another  representative  on  the  Town  Council,  and  there  is 
apparently  do  sufiBdent  justiGcaUon  for  such  a  plan,  we  befieve  such  a  districting  plan 
would  violate  the  equal  protection  righta  of  white  voters.  Shau. 

Rural  Wat  Tennettet  Afriean-Amariem  Affain 
CouneJL  Inc.  p.  UeWherpr 

On  November  4, 1993,  a  three-judge  district  court  held  that  Tennessee's  Senate  Reapportionment 

Plan  violated  {2  of  the  Voting  Righte  Act    One  of  the  issues  before  the  Court  was  the  state  policy 

underlying  the  redistricting  plan.  The  Court  noted  that  there  were  some  practical  problems  with  weighing 

state  interesU  under  the  totality  of  the  circumstances  test  under  }2,  namely,  that  the  State's  interests  in 

an  electoral  scheme  are  onty  relevant  to  the  extent  that  those  bterests  are  compromised  by  a  possible  S2 

remedy.  The  Court  sUted  at  466: 

When  potential  remedies  do  not  impinge  on  the  State's  interests,  those  interests  need  not 
be  considered.  We  have  before  us  onty  two  of  the  numerous  possible  remedies,  both  of 
which  were  presented  by  the  Plaintiflb.  The  first  plan  was  presented  primarity  to 
demonstrate  that  the  first  Oingtea  precondition  can  be  met    The  second  plan  was 
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submitted  in  response  to  concerns  expressed  by  the  Court  and  the  State  that  PlaintifTs' 

plan  Ignored  traditional  districting  principles.'   Shaw  v.  Reno,  608  U.S. ,  113  S.Ct 

2816,  2824,  126  L.Ed.2d  611  (1993).  Spedfkally,  one  of  the  proposed  tu^orityblack 
districts  split  six  counties.  PlaintifTs'  second  plan  demonstrated  that  a  second  district 
could  be  created  by  splitting  only  Shelby  and  Madison  Counties.  Under  the  current  plan, 
some  counties  are  split  in  forming  Senate  districts,  but  no  district  splits  more  than  one 
county. 

The  Court  in  itcWherter,  upon  Gnding  a  S2  violation,  ordered  the  State  of  Tennessee  to  submit 

a  new  plan  which  complies  with  the  Voting  Rights  Act  and  requested  PlaintifTs  to  submit  alternative  plana, 

suggesting  that  the  State  consider  the  views  of  the  Plaintiffs  and  all  other  interested  parties  when  drawing 

a  new  plan.   In  this  regard  the  Court  made  it  clear  that  in  fashioning  a  remedy  the  State  would  not  be 

required  to  draw  districts  to  achieve  mHTimnm  possible  black  representation  in  the  Legislature,  stating: 

The  explicit  rejection  in  the  text  of  the  statute  of  any  right  to  proportiona/  representation 
indicates  that  Congress  did  not  intend  to  require  maximum  representation....  The 
evidence  before  us  indicates  that  one  more  mtyority-blaclc  Senate  district  must  be  drawn 
in  West  Tennessee.  A  second  nuyority  black  district  would  provide  slight^  more 
representation  than  the  State's  black  voting  age  population  require.  It  would  create  fWe 
black  Senate  districts  in  the  state  or  more  than  fifteen  percent  of  the  districts  when  the 
black  voting  age  population  is  14.4  percent.  The  issue  of  creating  a  fif\h  black  Senate 
district  should  be  left  to  the  political  judgment  of  the  legislature.  It  is  not  required  by 
federal  law.  /</.  at  467. 

Han  u.  Slate  of  Louisiana 

In  Hc^,  a  three-judge  court  ruled  in  favor  of  the  Plaintiffs  who  challenged  the  Louisiana 

Congressional  Redistricting  Plan,  concluding  that  the  plan  in  general  and  Congressional  District  4  in 

particular  were  the  products  of  racial  genymandering  and  were  not  narrow^  tailored  to  further  aqy 

compelling  governmental  interest,  and  that  the  Plaintiffs'  right  to  equal  protection  was  violated  by  the 

plaa  As  posed  by  the  three-judge  court,  the  question  before  it  was  'does  a  state  have  the  right  to  create 

a  racial  m^ority-minority  Congressional  district  by  racial  gerrymandering?*  The  Court  answered  its  own 

questioa* 

In  simplest  form,  the  answer-largely  supplied  by  the  United  States  Supreme  Court's 
opinion  in  Shaw  o.  Reno,  rendered  during  the  pendency  of  this  case-is  *Yes,  but  only  if 
the  state  does  it  right.'  Id.  at  119L 

The  Court  found  overwhelming  evidence,  both  indirect  and  direct,  that  the  redistricting  plan  was 

the  product  of  rada]  gerrymaxkdering,  statin|p         ~ 
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We  have  already  noted  the  narrow  holding  of  Shmo:  a  plaintiff  may  state  a  claim  under 
the  Equal  Protection  Clause  by  alleging  that  the  reapportionment  scheme  adopted  by  his 
state  is  80  irrational  on  its  face  "that  it  can  onfy  be  understood  as  an  effort  to  segregate 
voters  into  separate  voting  districts  because  of  their  race....'  Shaw  primari^  deals  with 
the  problem  of  proving  radal  gerrymandering  indirectly  or  jnf<>r«>ntUHY  Racial 
gerrymandering-says  the  Court  in  Shatv-ceta  be  inferred  when  districts  are  so  bizarre^ 
shaped  that  they  presumptrvety  bespeak  an  impermissible  purpose. 

But  racial  gerrymandering  may-o  fortiori -aiao  be  proved  by  direct  evidence  that  a 
legislature  enacted  a  districting  plan  with  the  spedGc  intent  of  segregating  citizens  into 
voting  districts  based  on  their  race.  If  everyone-or  nearly  everyone-involved  in  the 
design  and  passage  of  a  redistricting  plan  asserts  or  concedes  that  design  of  the  plan  was 
driven  by  race,  then  racial  gerrymandering  may  be  found  without  resorting  to  the 
inferential  approach  approved  by  the  Court  in  Shaw.  The  Court  recognized  in  Shaw  that 
■[n]o  inquiry  into  legislative  purpose  is  necessary  when  the  racial  classification  appears  on 
the  face  of  the  statute."  The  same  is  equally  true  when  virtually  unanimous,  essentially 
uncontroverted  direct  trial  evidence  establishes  racial  classification,  as  it  did  here  Id  at 
1195. 

Physical  Appearance 

Shaw  has  generated  somewhat  colorful  judicial  prose  with  regard  to  the  physical  appearance  of 

allegedly  racially  gerrymandered  districts,  and  Hcyt  provides  yet  another  example,  wherein  the  Court 

discussed  the  higfa^  irregular  appearance  of  Congressional  District  4: 

Like  a  Gctional  swordsman  Zorro,  when  making  his  signature  mark.  District  4  slashes  a 
giant  but  sonlewhat  shaky  'Z'  across  the  state,  as  it  cuts  a  swath  throu^  much  of 
Louisiana.  It  begins  north  of  Shreveport-in  the  northwestern  comer  of  Louisiana,  just 
east  of  the  Tezas  border  and  flush  against  the  Arkansas  border-and  sweeps  east  along 
that  border,  periodically  extending  pseudopods  southward  to  engulf  smaD  pockets  of  black 
voters,  aO  the  way  to  the  Mississippi  River.  The  district  then  turns  south  and  meanders 
down  the  west  bank  of  the  Mississippi  River  in  a  narrow  band,  gobbling  up  more  and  more 
black  voters  as  it  goes.  As  it  nears  Baton  Rouge,  the  district  juts  abrupt^  east  to  swallow 
predominant^  black  portions  of  several  more  parishes.  Simultaneouaty,  it  hooks  in  a 
northwesterly  arc,  appropriating  stiO  more  black  voters  on  its  wny  to  Alexandria,  where 
it  selectively  inchidea  only  predominancy  black  residential  neighborhoods.  Finally,  at  its 
southern  extremity,  the  district  extends  yet  another  projection-this  one  westward  towards 
Lafayette-adding  still  more  concentrations  of  black  residents.  On  the  basis  (^District  4's 
physiognon^  edone,  the  Plan  is  thus  highly  irregular,  suggesting  strongi^y  that  the 
Legislature  engaged  in  racial  gerrymandering.  Id.  at  1199-1200. 

Even  The  Wall  Street  Journal  got  into  the  act,  describing  the  Fourth  Congressional  District  as 
looking 

as  if  it  was  designed  by  Johnny  Appleseed.  It  begins  life  north  of  Shreveport  on  the 
Arkansas  border,  wanders  east  all  the  way  to  the  Mississippi  River,  and  then  beads  south, 
helter-akeher,  toward  the  Gulf  of  Mexico. 

(WaU  Street  .TonmAl,  Juty  14,  1993,  Vol  CCXXI,  No.  9,  Al). 
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TradlHoaal  Redlatrictlng  Criteria 
The  Court  in  H^y»  also  noted  that  the  sutject  plan  cavallerjy  disregarded  traditional  redistrkting 
principles  and  criteria,  including  compactness,  contiguity,  respect  for  political  subdivision,  and  commonality 

of  interests. 

Compactnew 

With  regard  to  compactness,  the  Court  in  Hc^t  noted  that  Congressional  District  4  'snakes 

narrowly  across  Louisitma  soQ  from  end  to  end  for  more  than  600  miles.*  Id.  at  1200. 

A  rectangle  superimposed  on  the  Z-shaped  figure  formed  by  District  4  would  overlay  two- 
thirds  of  the  state.  Additionally,  as  it  winds  along  iU  erratic  path.  District  4  projects 
myriad  diverticulae  to  encapsxilate  small  sacs  of  otherwise  widely  dispersed  black  voters. 
No  one  could  claim  that  District  4  is  compact,  at  least  not  with  a  straight  face.  Id.  at 
1200. 

Contiguity 

The  Court  stated  that  Congressional  District  4  only  hypertechnically  and  thus  cynically  was 

confected  to  satisfy  the  traditional  districting  criterion  of  contiguity. 

When  displayed  on  a  map  of  the  state,  the  district's  boundaries  seem  several  times  to 
narrow  to  a  single  point.  This  impression  reflects  reality,  for  at  some  places  along  its 
attenuated  path.  District  4  is  no  more  than  80  feet  wide.  Such  tokenism  mocks  the 
traditional  criterion  of  contiguity.  Id 

Respect  for  Political  Subdlvtelona 

With  regard  to  the  criterion  of  respect  for  political  subdivisions,  the  Court  noted  that  (^  the  28 

parishes  touched  by  Congressional  District  4,  onjy  four  whole  parishes  were  included,  but  the  district 

annexed  onty  'shards*  of  24  other  parishes,  usually  incorporaUng  oviy  the  predominantly  black  fragments 

of  those  shattered  re^ons  and  fragmenting  all  nugor  municipalities  except  one  into  more  than  one 

Congressional  district,  thereby  destroying  the  common  representation  historical^  eqjoyed  by  residents  of 

the  same  munidpcJity.*  Id.  at  1201. 

Commonality  of  Interest 

With  regard  to  the  traditional  redistricting  criterion  of  commonality  of  interest,  the  Co»irt  found 

that  Congressional  District  4  with  its  irregular  boundaries  'subsumes  bits  of  eveiy  reHf^ous,  ethnic, 

economic,  social  and  topographical  type  found  in  Louisiana.*  Id 
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Non-Racia]  Factory 

Finally,  the  Court  disa^eed  with  the  Defendants'  amertion  that  they  could  defeat  a  radal 

gerrymandering  claim  under  Shmo  v.  Reno  if  any  factor  other  than  race  played  any  cognizable  role  in  the 

creation  of  the  challenged  redistricting  plan,  stating: 

The  defendants  evidently  base  their  bellef-that  the  presence  of  any  non-racial  motivating 
factor  will  excuse  racial  gerrymandering-on  language  found  at  the  end  of  the  Shaw 
opinion.  There  the  Court  indicates  that  the  plaintiff  states  a  claim  under  the  Equal 
Protection  Clause  by  alleging  that  a  reapportionment  plan  is  so  irrational  on  its  face  *that 
it  can  be  understood  only  as  an  eSbrt  to  segregate  voters....*  This  emphaticaQy  does  not 
mean  that  if  any  other  factor  influenced  the  legislature,  the  Plaintiff  is  unable  to  establish 
a  radal  gerrymander.  Rather,  it  means  that  if  the  contours  and  content  of  a  redistricting 
plan  ^n  be  wholly  explained  to  be  the  product  of  one  or  more  factors  other  than  race, 
then  the  Defendants  have  created  a  competing  inference.  Tlie  Court  must  then  weigh  the 
competing  infereaces--as  indeed  it  usually  must-to  decide  whether  the  Plaintiff  has  proved 
his  inference  by  a  preponderance  of  the  evidence.  Thus,  accurately  stated,  the  question 
posed  by  Shaw  is  whether  a  redistricting  plan  can  be  reasonably  conceived  as  the  product 
of  non-racial  factors.   In  this  case  the  plan  cannot.  Id.  at  1202. 

Direct  Evidence  of  Racial  Gerrymandering 

In  addition  to  indirect  or  inferential  proof  of  racial  gerrymandering,  the  Court  in  Shaw  found  that 

direct  evidence  dearly  and  forcefully  demonstrated  that  the  redistricting  plan  was  the  product  of  racial 

gerrymandering. 

Virtually  every  witness  who  testified  at  the  trial  (all  without  the  benefit  of  a  retroepective, 
self-serving  view  of  Shaw)  either  afOrmaUvely  stated  or  accepted  as  goepel  that  the  Plan 
was  drawn  with  the  spedfic  intent  of  ensuring  the  creation  cf  a  second,  safe,  black 
m^ority  congressional  district:  namefy.  District  4.  The  Defendants'  witnesses  ather 
stated  or  conceded  that  the  districts  created  by  Act  42  were  ndaOy  gerrymandered. 
Indeed,  those  witnesses,  both  lay  and  expert,  spent  most  of  their  time  at  the  trial 
disnissing  bow  large  the  percentage  of  registered  black  voters  needed  to  be  in  the  new 
majority  black,  district  to  guarantee  the  eEGcacy  of  their  racial  gerrymander-an  efBcacy 
they  view  as  the  tine  qua  non  of  predearance.  Id.  at  1204. 

Strict  Scrutiny  and  Compelling  State  Intererts 

The  Court  in  Hayt  noted  that  the  core  prindple  underlying  the  Shaw  decision  was  that  radaQy 

gerrymandered  redistricting  plans  were  subject  to  the  same  strict  scrutiny  that  applies  to  other  state 

legislation  classifying  dtizens  on  the  basis  of  race,  and  in  this  case  the  Cotirt  rejected  the  four  possible 

compelling  state  interests  advanced  by  the  Defendants  to  justify  their  racial  gerrymandering  iitchiding 

(1)  conformity  with  t2  of  the  Voting  Rights  Act; 

(2)  cooformity  with  {5  of  the  Voting  RigfaU  Act; 
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(3)  proportional  representation  of  Louisiana  blacks  in  Congress;  and, 

(4)  remedying  the  effects  of  past  racial  discrimination. 

The  Court  concluded  that  uncontroverted  evidence  demonstrated  that  the  plan  was  "not  narrow^ 

taOored  to  satisfy  any  of  the  supposedly  compelling  state  interests  advanced  by  the  Defendants.*  Id.  at 

1207. 

We  reach  that  conclusion  Grst  because  the  plan  entails  considerably  more  segregation  than 
is  necessary  to  satisfy  the  need  for  a  second  black  m^ority  district-even  assvuning 
arguendo  that  such  a  second  district  were  itself  justified-and  second  because  the  plan 
excessively  burdens  a  variety  of  third  party  interests-dramatkaQy  sa  Id. 

The  Court  reasoned  that  voters  have  an  equal  protection  right  not  to  be  segregated  by  their  state 

legislatures  or  local  governments  into  various  voting  districts  on  the  basis  of  race,  and  that  a  plan  will 

survive  constitutional  scrutiny  onty  when  it  segregates  "to  no  greater  extent  than  is  reasonably  necessary 

to  further  a  compelling  governmental  interest....'  Id. 

The  same  can  be  said  for  a  plan  that  supersaturates  a  m^ority-minority  district,  whfle 
concomitant^  depleUng  adjacent  mEyority-mfyority  districts  of  minority  voters.  In  this 
case,  we  Gnd  thai  the  plan  entails  more  constitutionally  suspect  segregation  than 
necessary,  and  is  therefore  not  narrowly  tailored.  Continuing  to  assume  arguendo  that 
some  state  interest  has  been  identified  which  could  justify  the  creation  of  a  second  black- 
m^ority  district,  this  plan  would  have  to  be  rejected  as  insuflkientfy  narrowly  tailored. 
It  packs  more  black  voters  into  District  4  than  are  reasonabty  necessary  to  give  blacks  a 
realistic  chance  to  determine  the  outcome  of  elections  there,  provided  that  they  exercise 
their  right  to  vote.  Also,  the  boundaries  of  the  district  violate  traditional  districting 
principles  to  a  substantially  greater  extent  than  is  reasonab^  necessary.  Id. 

Plan  Not  Narrowly  Tailored 

In  concluding  that  the  subject  redistricting  plan  was  not  narrowly  tailored,  the  Court  identified  a 
variety  c£  factors  germane  to  this  analysis: 

(1)  the  necesaty  of  the  measure; 

(2)  the  efCcacy  of  alternative  race-neutral  measures; 

(3)  the  availability  of  more  narrowly  tailored  Qess  intrusive)  measures; 

(4)  the  flexibility  and  duration  of  the  measure;  and, 

(5)  the  impact  of  the  mettsure  on  the  rights  of  third  parties. 

The  Court  also  reasoned  that  a  plan  was  not  narrowly  taflored  if  K  adversely  affected  more  interests,  *if 
it  generally  wreaks  more  havoc,  than  it  reasonably  must  to  accomplish  the  articulated  compelling  state 
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intereat.*  Id.  at  1208.  In  so  concluding  the  Court  noted  that  the  plan  embraced  considerab^  more  redal 

gerrymandering  and  thus  more  segregation  than  was  needed  to  satisfy  toy  advanced  state  interest,  that 

it  unnecessarily  violated  a  host  of  historically  important  redistricting  prindplea,  thereby  adversely  afTectlng 

cotmtless  third  party  interests,  and 

These  several  and  varied  interests-some  constitutionally  protected  and  others  mere^ 
important-ou^  not  be  callously  sacrificed  on  the  altar  of  pohtical  expediency,  particular^ 
when  less  broad]y  tailored  plans  are  conceivable.  Id.  at  1209. 

gonieg  p.  Pofaf 

In  Bamett,  the  U.  S.  District  Court  for  the  Northern  District  of  Illinois  dismissed  separate 

challenges  to  the  redistricting  of  Chicago's  aldermanic  wards  fonowing  the  1990  census,  holding  that 

districts  which  provided  blacks  with  a  suiGdent  m^orit^  to  select  the  candidate  of  their  race  in  19  out  of 

60  wards  (38  percent),  roughly  corresponding  to  a  38.6  percent  dtywide  black  population,  did  not  violate 

{2  of  the  Voting  Rights  Act  or  the  Fourteenth  or  Fifteenth  Amendnoenta.  Plainti£Es'  central  premise  was 

that  they  were  entitled  to  22  African- American  super-m^ority  wards  'sirnp^  because  the  creation  of  that 

number  of  wards  is  demographically  feasible.'  Id.  at  1068.  The  Court  noted  that  one  type  of  state  voting 

practice  that  could  give  rise  to  a  constitutional  claim  Is  the  new  type  recognized  m  Shau>.'  Id.  at  1070. 

In  Shdao,  the  Supreme  Court  held  that  appeDanta  stated  a  vaUd  daim  under  the  Equal 
Protection  Clause  by  alleging  that  the  North  Carolina  General  Assembly  adopted  a 
reapportionment  scheme 

that  is  so  extremely  irregular  on  its  (ace  that  it  ratknially  can  be  viewed 
only  B>  OQ  effort  to  segregate  the  races  for  purposes  of  voting,  without 
reipud  for  traditional  districting  prindplea  and  without  sufBdently 
oompeDing  juatificatioQ.  (Citation  omitted.)  The  phintifTa  here  make  no 
Buch  all^atlon  of  bizarre,  irratioaal  district  configuratioaa.  Rather,  they 
merely  aDege  dty-wide  vote  dflutioa  As  a  resuK,  they  do  not  have  a 
claim  under  the  Fourteenth  or  Fifteenth  Amendmeata.  Ironically, 
however,  the  plaintiff  a' propoaed  remedy  might  provkie  white  and 
Hlwniinic  votera  with  a  cause  of  action  under  Shaw.  After  alL  by 
demanding  m'"r<'""'n  reprcaentatloa.  the  plaintiffs  are 
requeatlngan  Intentional  racial  gerrymnnder  In  favor  of  African- 
Americana.  Id.  at  1070. 

Cane  V.  Worcetter  Countr 

In  a  Januaij  7. 1994.  Memorandum  Opimoo,  the  U.  S.  District  Court  for  the  District  of  Maryland 

upheld  a  t2  challenge  to  Worcester  County's  at-large  system  of  electing  Commissioners,  Gnding  in  part  that 
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the  angle*  geographical  compactness  requirement  "is  a  relative  concept  which  must  be  interpreted  in  light 

of  Section  2*8   ^  laudatory  national  mission'  of  opening  the  political  process  to  minorities.*    Cane  u. 

Wonester  County,  840  F.  Supp.  1081,  1086  (D.  Md.  1994).   Despite  objections  that  a  m^orityminority 

district  could  be  created  only  through  blatant  racial  gerrymandering  and  by  fracturing  of  three  separate 

munidpalitiea,  and  without  regard  to  substantial  evideoce  of  the  County's  governmental  justification  for 

maintaining  an  at-large  system  of  county  government,  and  without  regard  to  provisions  of  the  Maryland 

Constitution  dearly  indicating  a  preference  for  mainti^ining  political  subdivision  boundaries  and  in 

partioJar  municipal  boundary  lines  in  the  redistricting  process,  the  Court  concluded  that  the  Plaintiffs  had 

satisfied  the  geographical  compactness  requirement,  stating: 

The  plaintiffs'  proposed  Plan  1  is  not  unreasonably  irregular  in  shape,  considering  the 
population  dispersal  within  the  county.  TTie  plan  merely  affirms  the  existing  racial 
divisions  in  the  county.  While  the  plan  does  mtail  running  the  newly  created  districts 
across  other  voting  district  lines  and  through  towns,  this  is  xmavoidable  because  of  the 
heavily  white  population  and  the  need  to  achieve  a  m^ority  Afiican-American  population 
in  one  of  the  districts.  The  districts  may  not  be  symmetrical,  but  they  are  compact.  They 
do  not  rely  oo  districts  that  run  throu^  several  'tentacle-like  corridors'  nor  are  the 
district's  boundary  lines  so  unreasonably  irregular,  bizarre  or  uncouth  as  to  approach 
obvious  gerrymandering.  They  are  in  line  with  the  configurations  of  electoral  districts  that 
have  been  approved  in  other  cases.  Id.  at  1088-87. 

The  District  Court  found  §2  liability  and  rendered  judgment  for  the  Plaintiffs,  directing  Defendants 

to  submit  a  remedial  plan  within  sixty  days.    Defendants  thereupon  submitted  as  a  legally  acceptable 

remedial  ahemative  for  use  during  the  1994  election  cycle,  the  electoral  system  and  form  of  government 

established  under  Bill  93-6,  which  had  become  effective  in  May  1993  and  under  which  no  elections  have 

been  held.  Plaintiffs  also  submitted  three  remedial  plans,  two  of  which  were  radally  gerrymandered  sin^ 

member  district  plans  imder  whkh  a  mtgority/minority  district  tasected  two  and  three  munidpalitiea, 

respectively,  disregarded  local  and  state  government  policy  requiring  respect  for  munidpal  and  other 

political  subdivision  boundaries,  and  linked  pockets  of  black  concentrations  together  to  form  an  dongated 

single-member  district  running  the  length  o(  Worcester  County,  in  disregard  of  traditional  districting 

prindples  and  political  policy  choices  reflected  in  the  legislative  history  of  Bill  93-6.    The  third  plan 

submitted  by  PlainUfCs  was  a  cumulative  voting  system  which  up  until  this  point  in  American  jurisprudence 

had  been  utilized  in  the  context  of  corporate  law  and  in  a  fimited  number  of  jurisdictions  through  Consent 
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Decrees  settling  Voting  Rights  Act  litigation.  Under  the  cumulative  voting  system  proposed  by  PlalntifTs, 

any  group  constituting  more  than  16.7  percent  of  the  voters  could  elect  a  candidate  if  they  cumulated  their 

voles  for  that  candidat«,  so  that  in  an  election  for  five  positions  on  a  county  Board  of  Commissionera,  each 

minority  voter  could  aggregate  his  or  her  Cve  votes  and  cast  those  for  a  single  candidate. 

The  District  Court  in  Cane  v.  Worcester  County  by  Order  dated  April  4,  1994,  1994  W.L.  113860 

62  U.S.L.W.  2631  (D.  Md.  1994),  rejected  the  DefendanU'  proffered  Bill  93-6  plan  as  violative  of  {2  and 

ordered  Defendants  to  change  the  electoral  qrstem  of  Worcester  County  to  a  cumulative  voting  system  to 

be  implemented  within  sixty  d^ys.  The  Court  in  so  doing  rejected  Defendants'  argument  that  PlaintiCfo 

were  required  to  introduce  competent  evidence  demonstrating  that  Bill  93-€  was  unacceptable  and  that 

it  was  improper  to  compare  it  to  the  old  electoral  system,  stating: 

Such  a  review  is  impossible  because  there  have  been  no  elections  under  Bill  93-6.   (Slip 
Op.  at  6,  Order  dated  April  4,  1994). 

Defendants  moved  for  a  stay  of  the  District  Court's  January  7,  1994,  and  April  4,  1994,  Orders, 

based  in  part  upon  compliance  with  the  traditional  stay  (actors  recognized  by  Fourth  Circuit  precedent, 

and  argued  that  court-mandated  implementation  of  a  cumulative  voting  system  violated  constitutional 

principles  of  one  person-one  vote,  federalism  and  separation  of  powers,  and  that  Defendants  were  unable 

to  bypass  or  ignore  state  law  requirements  which  efifectively  precluded  their  compliance  with  the 

implementation  order  within  sixty  days.  The  District  Court  denied  this  Motion  for  Stay  by  Order  dated 

Uay  2,  1994,  whereupon  Defendants-Appellants  filed  the  Motion  for  Stay  wdth  the  Fourth  Circuit  Court 

of  Appeals  on  May  9, 1994.  pursuant  to  Rule  8  of  the  Federal  Rules  of  Appellate  Procedure. 

In  their  appeal  to  the  Fourth  Circuit,  Defendants- Appellants  in  Wonester  County,  Maryland  v. 

Cane,  No.  94-1679,  are  chaHen^png  the  District  Court's  fin<£ng  regarding  the  Gngle*  preconditions  of 

geographical  compactness,  minority  political  cohesion  and  white  racial  bloc  voting  as  dearly  erroneous,  and 

are  challenging  the  District  Court's  remedial  order  directing  the  County  to  implement  a  cimiulative  voting 

system  as  a  (2  remedy.   The  challenge  to  the  Distrirt  Cotirt's  remedial  order  is  predicated  in  part  oo 

McGhee  o.  GranaUIe  County,  North  Carolina,  860  F.2d  110  (4th  Or.  1988).  in  which  the  Fourth  Orcuit 

held  that  the  District  Court  erred  in  r«gecting  Granville  County's  proposed  single-member  district  plan  aa 
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a  remedy  for  a  stipulated  {2  violation  and  in  ordering  into  effect  the  Plaintifb'  proposal  based  on  limited 
voting  in  at-Iarge  electiona.  The  Fourth  Circuit  in  MeGhct  described  the  limited  voting  eystfim  aa  a  'semi- 
proportional*  representational  system,  stating: 

The  disclaimer  in  amended  {2  of  any  'right'  of  racial  minorities  to  proportional 
representation  prevents  a  court  from  using  proportional  representation  as  the  ultimate 
standard  for  assessing  the  legal  adequacy  of  a  remedial  legislative  redistricting  plan.  Id. 
at  118. 

This  viewpoint  echoed  that  of  Alexander  Hamilton  in  the  Federaltot  #38.  who  observed  that  a 
proportional  representation  standard  is  not  recognized  in  our  Constitution  and  'would  endanger  our  basic 
political  liberty.' 

In  coqjunction  with  their  FRAP  8  Motion  for  Stay  in  the  Fourth  Circuit,  the  Defendants-AppeDanU 
have  submitted  the  aflidavit  of  Duke  University  Professor  Donald  L.  Horowitx,  a  copy  of  which  is  attached 
to  this  statement  As  Horowitt  points  out,  the  cumulative  voting  system  remedy  ordered  into  effect  for 
Worcester  County  by  the  District  Court's  April  4,  1994,  Order  and  Memorandum  Opinion  is  not  just  an 
exotic  electoral  system,  but  has  rarely  been  used  anywhere  except  in  relativety  small  local  government 
entities  predicated  on  voluntary  imposition  of  c\imulative  voting  in  the  settlement  of  voting  rights  litigation, 
approved  by  Consent  Decrees.  Illinois  experimented  with  cumulative  voting  until  it  was  repealed  in  a  1980 
referendum,  amidst  a  storm  of  public  protest  caused  by  the  fact  that  cumulative  voting  produced  safe 
seats,  which  facilitated  the  legislature's  approval  of  a  salary  increase  for  itself.  See  Aflidavit  of  Donald  L 
Horowitz,  pp.4-8).' 


^  As  pointed  out  earlier  in  this  statement,  the  negative  consequences  of  cumulative  voting  are  legion. 
Empirical  data  has  shown  that  cumulative  voting  tends  to  limit  competition  through  'sweetheartin^ 
(Affidavit  of  Donald  L.  Horowitz,  p. 7).  It  has  produced  dramatical^  reduced  interperty  competitton  and 
a  corresptonding  decline  in  the  electoral  accountability  of  representatives  through  the  increase  of  safe  seats 
and  long  tenure  in  office  (Affidavit  of  Donald  L.  Horowitz,  pp.7-8).  One  of  the  principal  effects  of 
cumulative  voting  is  its  tendency  to  increase  and  entrench  racial  polarization  (Affidavit  of  Donald  L. 
Horowitz,  pp.8,10).  Cumulative  voting  is  not  onfy  condixave  to  racial  polarization,  but  increases  the  risk 
of  polarization  and  conflicts  within  the  legislative  body  itaelf^  making  the  aggregation  oS  interests  more 
difficult  by  virtue  at  a  system  which  rewards  the  ezpressicsi  of  intense  preferences  emd  leads  to  strong 
representation  of  intense  preferences  and  special  interests  that  might  otherwise  be  confined  to  lobbying 
activity  (Affidavit  of  Donald  L.  Horowitz,  pp.  13- 14).  As  applied  to  Worcester  County,  trial  testimony  ooade 
it  dear  that  this  county  is  a  heterogeneous  and  complex  area,  with  separate  and  distinct  populatibocenter*' 
consisting  of  Pocomoke  City,  a  cosmopolitan,  industrial  and  progressive  town  cloee^  tied  to  ai^aceot 
military  and  urban  areas  of  Virginia;  Snow  HID,  the  county  seat,  kxated  in  a  rural  area,  inward  k>oUn^ 
agrarian  and  c(»servative;  Berlin,  oriented  toward  its  tustory  and  tourism;  Ocean  City,  a  retirement  area 
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UanlanJcrt  for  Fair  Btprtsentation  u.  Schoefer 

Uang  an  approach  similar  to  that  or  the  District  Court  in  Cane  v.  Worcester  County,  the  three- 
judge  court  in  Sehaefer  rejected  a  racial  gerrymandering  challenge  leveled  againat  District  64-0,  despite 
objections  that  the  proposed  district  was  bizarreljr  shaped,  lacked  geographical  compactness  and  violated 
traditional  districting  principles.  In  the  words  of  dissenting  Judge  Smalkin,  this  oddfy-shaped  creation  'is 
a  ^  geographical^  challenged'  creation,  not  a  geographical^  compcMrt  one.*  (SmaUdn,  dissenting,  Slip  Op. 
at0). 

According  to  the  m^ority  in  Sehae/er. 

Compactness  Is  neither  mentioned  in  the  text  of  the  Voting  Rights  Act  nor  required  by 

the  federal  Constitutioa  See  Shaw,  113  S.Ct.  2827 The  megority  opinion  in  Ginglet, 

from  which  the  compactness  requirement  flows,  unfortunate^  provides  little  guidance. 
Justice  Brennan's  opinion  for  the  court  explained  that  the  compactness  requirement  was 
designed  to  bar  S2  suits  where  no  m^ority-minority  district  can  be  drawn  because  the 
plaintiff  minority  group  members  are  'substantially  integrated'  or  "spread  evenjy* 
throughout  the  challenged  district  See  478  U.S.  60  and  n.  17.  Thus,  as  originally 
described  by  Justice  Brennan,  Ginglea'  comftactness  requirement  simp^  precluded  a 
finding  of  liability  under  $2  where  no  remedy  was  possible.  In  more  recent  cases, 
however,  the  Supreme  Court  has  dearly  indicated  that  the  concept  of  compactness  is  not 
a  hollow  one.  In  Groioe  v.  Emiton,  Justice  ScaKa  referred  to  a  State  Senate  District  that 
*8tretch[ed]  &om  South  Minneapolis,  arotmd  the  downtown  area,  and  then  into  the 
northern  part  of  the  dty  in  order  to  link  minority  populations*  as  an  'oddly  shaped 
creation*  of*  dubious'  geographic  compactness.  Growe,  113  S.Ct.  1083,  1085  (Dicta).  And, 
although  its  holding  was  granted  in  the  Equal  Protection  Clause  rather  than  the  Voting 
Righta  Act,  the  court  in  Shaio  v.  Reno  certainly  focused  its  attention  on  the  non- 
compactness  of  North  Carolina's  12th  Congressional  District.  See  Shaw,  113  S.Ct.  2822- 
31.  But  see  Id.  at  2831.  (Ezpressty  reserving  the  question  whether  the  district  at  issiie 
waa  'geographically  compact*  within  the  meaning  of  Ginglet). 

From  these  recent  cases  we  discerned  two  guiding  principles.  First,  courts  should  be 
reluctant  to  order  the  creation  of  voting  righta  districts  of  "biiarre*  or  'dramaticaQy 
irregular'  shape.  Id.  at  2820,  2826,  2831.  Second,  although  a  state  can  •  and  at  times 
must  •  place  great  weight  on  race  when  redistricting,  it  may  not  do  so  to  the  exdusion  of 
an  traditional,  non-racial  redistricting  principles,  kaving  a  district  that  rationally  can  be 


experiencing  an  influx  of  retirees  from  the  Washington,  D.C.  area,  lliese  separate  and  distinct 
communities  of  interest  reflect  and  embody  a  significant  north-south  regional  division  within  the  coun^, 
and  it  was  the  need  to  bridge  these  regional  divisions  that  justified  the  county's  utilization  of  at-large 
elections.  On  the  contrary,  court-mandated  cumulative  voting  would  likely  foster  the  same  polarizatioa 
and  conflicts  which  the  county  souf^t  to  bridge  through  at-large  electioDS.  Under  the  93-6  electoral 
system,  candidates  would  be  required  to  receive  support  from  all  over  the  cotmty,  but  not  under  a 
cumulathre  voting  system,  by  wUch  candidates  would  be  rewarded  through  the  voters'  expressioa  of 
intense  preferences,  leading  to  elected  ofSdals  strongly  representing  special  interests  (AfSdavit  of  Donald 
L.  Horowitx,  pp.  IS- 14). 
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understood  only  as  'em  cfTort  to  classify  and  separate  voters  by  rac«.'  Id.  at  2828....  [Pjut 
diiTcrenlly,  the  case  law  suggests  that  we  must  pay  attention  to  both  geometric  and 
substantive  criteria  when  testing  for  compactness  under  Gingles....vfe  are  not,  however, 
completely  lacking  in  objective  measurements  that  can  serve  at  least  as  a  proxy  for  the 
more  sophisticated  methods.  The  essence  of  defendants'  argument  is  that  the  NAACP't 
proposed  district  lakes  two  distinct  pockets  of  dense  black  population  •  one  in  Salisbury, 
the  other  in  Cambridge  •  and  strings  them  together  with  a  narrow  rural  corridor.  The 
argument,  however,  cannot  withstand  scrutiny.  District  54-9  is  only  32  miles  long  at  its 
greatest  span.  Under  the  state's  plan,  however,  14  delegates  and  9  senators  from  eu^ound 
the  state  will  be  forced  to  serve  constituents  who  are  spread  over  a  greater  distance  thaa 
District  64-9 's  32  miles.  Cf.  Jefftn  v.  Ointan,  730  F.  Supp.  196,  207  (E.D.  Ark.  1988) 
(three-judge  court)  Ctplaintiffsl  alternative  districts  are  not  material^  stranger  in  shape 
than  at  least  some  of  the  districts  contained  in  the  present  apportioiunent  plan',  affd 
mem.,  498  U.S.  1019  (1991);  Legislative  Redistricting  Cases,  31  Md.  at  691-92,  629  AM 
654-65  (noting  that  a  challenged  district's  'shape,  while  unusual,  is  no  more  odd  than  the 
rest  of  the  districts.  .  .  in  the  whole  state").  The  Defendants  also  complained  that  the 
NAACP's  proposed  districts  use  attenuated  'corridors'  •  sometimes  onty  two  miles  across  • 
to  link  non-contiguous  pockets  of  denser  population.  However,  voting  ri^ts  case  law 
indicates  that  there  is  nothing  extraordinary  about  this  technique.  See,  e.g.,  Neal  o. 
CoUbum,  689  F.  Supp.  1426,  1436  (ED.  Va.  1988)  (holding  that  plaintiffs  satisfied 
angles'  geographic  compactness  criterion  even  where  'a  number  of  Esirly  small  pockets 
[of  black  population  had  to]  be  connected  to  create  two  election  districts').  Indeed,  the 
state  apparently  used  a  similar  technique  when  drawing  its  own  plan,  as  seven  of  ita 
districts  contained  corridors  less  than  half  a  mile  wide.  One  passageway  in  the  state  plan's 
District  18  is  less  than  200  yards  across. 

In  short,  if  District  54-9  b  not  sufEknentfy  compact,  then  the  same  can  be  said  of  maqy 
districts  in  the  state's  new  le^slatjve  redistricting  plaa  That  plan,  however,  has  alrea4]r 
withstood  a  challenge  brought  spedGcal^  on  the  ground  of  non-compactness.  On]y  a  few 
months  ago,  the  Maryland  Court  of  Appeals  heard  -  and  rejected  -  a  claim  that  the  state's 
plan  violated  Maryland's  constitutional  requirement  that  legislative  (fistricis  *be  compact 
in  form.'  Md.  Ck>nst.  Art.  HI,  §4;  see  Leelfllative  Redistricting  Comjh,  331  Md.  680, 
590-92,  629  A.2d  648,  654-56.  We  see  no  reason  to  readi  a  different  result.  Therefore, 
we  coochide  that  plaintiffs  have  met  the  burden  of  proving  that  proposed  District  64-9's 
shape  and  appearance  are  imobjectionable  under  OUiglet.  Next,  we  turn  to  the  question 
of  whether  District  54-9 's  shape  rationally  can  be  understood  ody  as  'an  effort  to  classify 
and  separate  voters  by  race.'  Shaw,  113  S.Ct  2828.  As  an  initial  matter,  we  note  that 
the  NAACP  drew  many  illustrative  angle-member  districta  oa  the  Shore  that  had  a 
significant^  greater  black  population  than  District  64-0.  llie  NAACP  drew  one  district 
that  contained  26%  more  voting-age  blacks  than  District  54-9.  Thus  District  64-9  could 
not  have  been  mere^  the  result  of  an  effort  to  maximize  the  number  of  black  voters  and 
to  minimize  the  number  of  white  voters  in  the  proposed  district.  Other  consideratiooa 
must  have  come  into  play. 

Indeed,  upon  closer  inspection.  District  64-9  evidences  considerable  regard  for  traditional, 
non-radal  redistricting  criteria.  See  Shaw,  113  S.Ct.  2822-32  (repeatedly  invoking 
"traditional  districting  prindpIeO. 

...[Tlhe  district  *consist[8]  of  adjoining  territory.'  Md.  CoDst.  Art.  m,  f4.  And  unlike  the 
North  OroUna  district  challenged  in  Shaw,  discrete  pieces  ot  District  64-9  are  never 
mere^  *point  contiguous,*  Le.,  touching  onty  at  a  common  comer.  See  Shaw,  US  S.Ctr 
282L 
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Third,  District  M-9  gives  '(dlue  regarA..U)  natural  boundaries.*  Md.  Const.  Art.  HI,  84. 
In  interpreting  this  constitutional  provision,  the  Maryland  Court  of  Appeals  has  stated  that 
it  is  preferable  to  avoid  water  crossings  where  there  is  no  bridge  or  ferry.  See  In  Re: 
Ltgislative  Districting,  299  Md.  682,  476  A.2d  440.  DisUict  64-9  straddles  the  Wicomico 
River  through  much  of  Wicomico  County,  but  the  river  presents  no  travel  diCDculties,  as 
the  district  encompasses  both  the  Upper  Ferry  crossing  to  the  west  of  Salisbury  and  the 
Route  60  crossing  in  Salisbury  itself.  District  64-9  also  crosses  the  Nanticoke  River,  as  it 
must,  since  that  river  constitutes  the  entire  border  between  Dorchester  and  Wicomico 
Counties,  and  the  district  was  drafted  to  incorporate  the  Route  60  bridge  that  crosses  the 
Nanticoke  at  Vienna. 

Functional  Teet  of  Compactnesa 

In  footnote  46  at  page  70  of  its  opinion,  the  three-judge  court  in  Sehaefer  stated: 

In  a^y  event,  since  plaintiiTs  have  proved  their  submergence  claim,  it  is  the  responsibility 
of  defendants  to  redraw  the  district  lines  in  a  manner  that  best  accommodates  the  State's 
interests  while  remedying  the  Voting  Ri^ts  Act  violation.  We  also  note  that  if  the  State 
decides  to  create  a  single-member  district  that  is  the  same  (or  similar  to)  proposed  District 
54-9  emd  to  leave  the  remainder  of  District  37  as  an  at-large,  two-member  (Ustrict,  the 
constituents  in  the  remainder  will  be  represented  substantially  as  they  would  have  been 
under  the  State's  plaa  As  a  practical  matter,  delegates  can  travel  across  District  54-9  to 
meet  with  constituents  in  District  37  just  as  they  did  before,  llie  critical  functional  test 
of  compactness  clearly  can  be  met.  See  Dillard  v.  Baldwin  Counfy  Board  of  Education, 
686  P.  Supp.  1459, 1466  (M.D.  Ala.  1988). 

In  his  dissenting  opinion.  Judge  SmaDdn  made  the  point  that  the  fact  that  delegate  District  20, 

located  in  Montgomery  County  outside  the  D.C.  dty  Une,  had  a  'shape,  while  unusual,  [that]  is  no  more 

odd  than  the  rest  of  the  districts.. in  the  whole  stale,*  'does  not  excuse  the  irregular  shape  of  District  54-9, 

located  in  the  rural  counties  on  the  Eastern  Shore.  Id.  at  4  (Smalkin,  Dissenting  Opinion).  Judge  Smalkin 

also  diflered  with  the  majority's  interpretation  of  Neo/  o.  CoUbum,  tupra,  stating: 

Although  it  is  true  that  the  Neal  opinion  states  that  there  is  nothing  impermissible  about 
connecting  small  pockets  of  black  population  to  create  a  majority-minority  angle-member 
district,  that  district  must,  based  on  its  shape  and  appearance,  still  satisfy  the  Oinglea 
compactness  requirement.  There  are  a  sub^antial  number  ot  decisions  that  have  found 
that  attempts  to  connect  pockets  of  black  population  with  attenuated  corridors  did  not 
satisfy  the  Ginglca'  compactness  requirement.  See,  e.g.,  Clark  v.  Calhoun  County,  813 
F.  Supp.  1189. 1197-98  O^D.  Miss.  1993)  (extraction  of  blacks  from  three  separate  distinct 
munidpalitiea,  each  having  diverse  interests,  did  not  satisfy  compactness  requirement); 
Burton  a  Sheheen,  793  P.  Supp.  1366  (rejecting  districts  that  slice  and  splice  towns  and 
counties  or  run  *a  thin  imafcing  line  back  and  forth  across  the  county*  as  not  geographicaQy 
compact);  Clark  v.  Roaner,  777  F.  Supp.  445,  456  (MJ).  La.  1990)  (districts  spread  over 
three  parishes  not  geographically  compact). 

With  regard  to  traditional  districting  priodpIe^  Judge  SmaOdn  aim  dUid  Clarl  a-J^tDigunCauntf 

and  Clark  v.  Roemer  tor  the  proposition  that  wtusj  lower  federal  courts  have  expressly  considered 
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adherence  to  traditional  districting  pn-indples  to  determine  whether  a  particular  district  is  geographkalljr 

compact,  stating: 

I  do  not  believe  that  the  district  can  be  said  to  respect  the  boundaries  of  political 
subdivisions  when  it  divides  the  three  largest  dties  it  touches  -  SaliBbut7,  Cambridge  and 
Fniitland....  Thus,  far  (rom  respecting  or  adhering  to  the  boundaries  of  political 
subdivisioas.  District  54-9  simply  ignores  those  boundaries  in  order  to  carve  out  the 
predominantly  black  communities  and  connect  them  through  narrow  rural  corridors  to 
other,  distinct  and  distant  such  communities.  Id.  at  7-8. 

With  regard  to  the  factor  of  eCTective  political  representation.  Judge  Smalkin  relied  upon  Shauo, 

113  S.Ct.  2827,  for  the  proposition  that  a  court  should  also  consider  whether  individuals  who  live  in  the 

district  share  sufCcient  interests-cultural,  economic  and  political  •  that  they  can  be  effectively  represented 

by  a  single  delegate,  noting  that  the  Supreme  Court  in  Shau>  bad  expressed  discomfort  with  a  district 

comprised  of  individuals  with  nothing  in  common  but  their  race,  noting  that  because  of  the  district's 

strange  and  irregular  shape, 

it  might  be  difficult  for  that  delegate  Gn  proposed  District  54-9),  in  making  his  or  her 
rounds,  to  know  which  Eastern  Shore  residents  are  tus  or  her  constituents,  without 
employing  a  sophisticated  navigational  system  such  as  GPS,  or,  at  least  on  clear  nights, 
celestial  navigation.  Id.  at  9-10. 

Smalkin  concluded  at  [>age  11: 

It  will  be  extremely  difficult  for  a  single  delegate  to  represent  effectively  the  diverse 
populations  that  are  combined  in  District  54-9.  l^e  district  combines  the  YAetk. 
populations  of  two  distinct  and  distant  municipalities. 

Houston  p.  Lafayette  Countr 

In  a  Superseding  Memorandum  Opinion  dated  November  5,  1993,  reported  at  841  F.  Supp.  761 

(N  J).  Miss.  1993).  the  U.  S.  District  Court  for  the  Northern  District  ofMiwriwgppi  r^ected  a  S2  challenge 

brouj^t  by  minority  plaintiffs  who  aOeged  that  the  existing  single-member  district  plan  operative  in 

Lafayette  County,  Mississippi,  resulted  in  minority  vote  dilution.   In  a  county  with  a  26.4  percent  black 

population,  the  minority  plaintiffs  contended  that  the  present  district  scheme  prohibited  blacks  residing 

within  the  county  from  electing  a  black  candidate  of  their  choice  to  bold  the  office  of  County  Supervisor 

in  any  of  the  Gve  single-member  supervisory  districts,  and  advocated  creation  of  a  m^ority  black  minority 

voting  age  population  district  for  the  county  to  «»nti«nr«»  their  chances  at  electing  al>lac&  supervisor.  Citing 
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the  fundamentol  purpose  of  the  Voting  Ri^t«  Act  to  eradicate  impediments  designed  to  deqy  blacks  and 

other  protected  groups  the  right  to  vote  and  participate  in  the  pcditical  process,  the  Court  stated: 

By  no  means  was  the  landmark  legislation  enacted  to  ensure  the  sxKcess  of  black  or  other 
minority  candidates  by  carving  the  political  terrain  into  irregularfy  and  artificially  shaped 
designs  and  patterns  that  result  in  the  deliberate  creation  of  'safe*  n^jcrity-minority 
districta  reserved  exclusively  for  minority  candidates  to  represent  The  Supreme  Court 
recently  rqe<:ted  this  practice  in  the  case  cSShaw  u.  Rata,-—  Through  a  m^ority  opinion 
oCTered  by  Justice  Day  O'Connor,  the  Court  expressed  its  extreme  distaste  for  radal 
gerrymandering,  stating,  "Racial  gerrymandering  exacerbates  the  very  patterns  of  racial 
bloc  voting  that  a  o^jority-minority  district  b  sometimes  said  to  counteract....  The 
practice  bears  an  uncomfortable  resemblance  to  political  apartheid.*  Shaw,  113  S.Ct.  at 
2827.  When  race  supersedes  such  relevant  and  natural  factors  as  political  and 
geogp-aphical  boundaries  and  becomes  the  driving  force  behind  the  creation  of  legislative 
districts,  the  result  is  an  'impermissible  racial  stereotypy*  that  'members  of  the  same 
racial  group-regardless  of  their  age,  education,  economic  status,  or  the  community  in 
which  they  live-think  alike,  share  the  same  political  interests  and  will  prefer  the  same 
cancUdates  at  the  poUs.  Shaw,  113  S.Ct.  2827,  Houston  o.  LafagfeOt  Couitty,  Mississippi, 
supra  at  766. 

The  Court  in  Lafojftttt  County  also  took  note  of  the  criticisms  of  Professor  Lani  Quinier  wherein 

she  scrutinized  the  worthiness  of  electoral  districts  custom-designed  for  minorities,  stating: 

Prior  to  the  recent  Supreme  Court  decision  in  Shaw,  voting  rights  legal  scholars  alrea4y 
had  begun  to  scrutinize  the  worthiness  of  electoral  (fistricts  custom-designed  for 
minorities.  One  of  the  most  vocal  critics  has  been  University  of  Pennsylvania  Law  School 
Professor  Lani  Guinier.  Professor  Guinier,  who  has  written  extensive^  about  the  subject 
of  voting  rights,  has  raised  questions  concerning  the  inherent  value  of  deliberate^  drawing 
districts  exclusive^  for  blacks  aiid  other  minority  groups.  'By  desultorily  separating  Uacka 
from  white  voters  under  their  perceived  auspices  of  the  Voting  Rights  Act,  the  process  of 
subdistricting  becomes  detrimental  to  blacks  u  well  as  whites  by  severely  limiting  their 
voting  d>oicea.  When  blacks  are  funneled  into  a  ou^ority-minority  district,  they  effectivety 
become  segregated  from  white  voters.  Hus,  they  are  deprived  of  any  opportunities  for 
formulating  voting  coalitions  with  moderate  white  voters  who,  in  turn,  have  similarly  been 
'submerged*  into  a  radalty  homogenous  white  district  on  the  assumption  that  white  voters 
too  are  an  indistinguishable  "mass*  of  humanity.  Such  *<Sstncting  strategies  often  promote 
Don-competjtive  election  contests,  which  further  reduce  voter  participation  and  interest..- 
[S]afe,  minority  seats  discourage  political  competition  and  thus  further  Himini«h  [voter] 
turnout,*  Lani  Guinier,  No  Two  Seats;  The  Elusive  Quest  for  Political  Equality. 
77  Va.  L.  Rev.  1413, 1455  (1991),  Houston  v.  Lafo^yrOt  County,  Mississippi,  supra  at  766. 

The  CouK  in  Lafaytttt  County  noted  that  Professor  Guinier '■  criticisms  should  come  as  no 

surprise: 

Minority  districts  oflen  foster  complacent  attitudes  in  the  minority  representative  elected 
to  hold  the  seat.  Once  elected  to  a  safe  seat,  a  minority  representative  can  easify  ignore 
constituents'  needs.  Perceived  as  heirs  apparent  by  themselves  and  their  constitueDciea, 
minorities  elected  to  racial^  gerrymandered  districts  eiQoy  the  security  and  comfort  of 
knowing  they  hold  relative^  secure  seats  and  are  larg^  immune  from  attack.  Indeed, 
*iDcumbents  eqjoy  extraordinary  leverage  in  self-perpetuation  through  gerrymandering.* 

•36- 


156 


Guinier,  Uupm,ai  1454.  A  seated  minority  representative  in  a  legislative  district 
purposely  tilted  with  an  abundant  minority  population  holds  a  strong  advantage  that  is 
often  insurmountable,  even  to  a  minority  challenger.  Politicians  elected  to  oQke  from  so- 
called  *8afe'  minority  districta  Ironically  possess  an  unfair  advantage  over  their 
constituents.  The  degree  of  accountability  to  voters  is  subetantiafly  diminished,  and 
minority  voters  become  casiialties  of  the  notion  that  "members  of  the  same  racial 
group.. .think  alike,  share  the  same  political  [views],  and  prefer  the  same  candidates....* 
Shaw,  113  S-Ct.  at  2818.  Relegating  blacks  to  mtgority-minority  districts  ultimate^ 
isolates  them  from  the  overall  political  process,  and  insxilates  the  minority  representative 
from  voter  dissatisfaction.  Houston  o.  LafufyeUe  County,  MitsUsippi,  supra  at  766. 

Shaw  V.Hunt 
On  June  28, 1993,  the  United  States  Supreme  Court  in  Shaw  u.  Reno,  113  S.Ct,  2816, 126  L.Ed2d 
611  (1993),  held  that  the  complaint  stated  a  cause  of  action  under  the  Fourteenth  Amendment  against  the 
state  defendants  and  remanded  the  case.  On  September  7, 1993,  the  three-judge  court  granted  Defendant- 
Intervenor  status  to  Ralph  Gingles  and  other  black  North  Carolina  residents.  Following  the  close  of 
discovery,  the  Plaintiff-Intervenors  moved  for  a  preliminary  iqjunction  seeking  to  ei\join  the  use  of  the 
North  Carolina  Congressional  Redistricting  Plan  for  the  1994  elections  and  sought  a  temporary  restraining 
order  to  extend  the  candidate  filing  period.  The  TRO  appUcation  was  denied  on  February  7  by  the  three- 
judge  court. 

The  trial  commenced  on  March  28,  1994,  and  the  primary  elections  were  held  as  scheduled  on 
May  3,  1994,  there  being  no  opinion  from  the  three-judge  court  as  of  that  date. 

By  way  of  background,  on  February  22,  1994,  the  United  States  filed  a  Motion  for  Leave  to 
Partici[>ate  as  Amicus  Curiae  in  opposition  to  the  Plaintiff-Intervenors'  Motion  for  a  Preliminary 
Ii\j  unction,  arguing  in  its  supporting  memorandum  that  the  balance  of  the  hardships  did  not  (avor  Plaintiff- 
Intervenors  and  that  it  was  in  the  public  interest  to  allow  the  election  schedule  to  proceed  untfl  a  ruling 
after  the  trial  In  Brief  for  the  United  States  in  Opposition  to  the  PlaintiCf-Intervenor's  Motion  for  a 
Preliminary  Ii\junction,  the  United  States  recognized  that  the  Supreme  Court  in  Shaw  had  defined  an 
'analytically  distinct'  Fourteenth  Amendment  claim  for  challenging  racial  gerrymanders,  limited  to 
exceptional  cases  where  a  redistricting  plan  is  'so  extremely  irregular  on  its  face  that  it  rationally  can  be 
viewed  on]y  as  an  effort  to  segregate  the  races  for  purposes  of  voting,  without  regard  for  traditional 
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diatricting  prindplea  and  without  sulIicienHy  compelling  JusliflcatioQ*  (Brief  for  the  United  State*,  p.  18, 
citing  Shaio.  113  S.Q.  at  2826,  2832). 

The  United  States  in  ita  brief  also  noted  that  the  Plaintiff-Intervenora  will  be  re<)ring  upon  H<^ 
V.  State  ofUntUiana,  $upra,  to  prove  their  Shau  racial  genymandering  rUim  based  on  evidence  that  the 
legislature  intended  to  create  m^ority-minority  districts.  It  argued  that  the  H<^  decision  'Lb  a  substantial 
expansion  of  Shaw  and  would  subject  virtually  all  redistricting  plana  with  majority-minority  districts  to 
strict  scrutiny"  (Brief  for  the  United  States,  supra  at  1ft- 17),  and  said  that  such  an  approach  eliminatea 
the  sine  qua  non  of  Shaw,  namely,  districU  that  are  geographically  bixarre  and  explainable  only  as  an  act 
of  racial  segregation,  and  urged  the  three-judge  court  not  to  follow  it,  and  that  some  consideration  of  race 
in  redistricting  is  permissible.  It  is  thus  for  the  Court  to  determine  whether  race  was  such  an  overriding 
consideration  "that  race,  and  not  the  other  facto^^  produced  a  plan  that  departs  significantly  from 
^  traditional  districting  criteria'  and  thus  constitutes  the  functional  equivalent  of  an  explicit  racial 
classification*  (Brief  for  the  United  States,  supra  at  22). 

The  United  States  argued  that  proof  of  an  mtent  to  take  race  into  account  to  draw  a  m^ority 
black  district  b  not  aH  that  is  necessary  to  subject  a  redistricting  plan  to  strict  scrutiny,  and  that  a  Show- 
type  racial  gerrymandering  claim  must  be  limited  to  plans  in  which  the  districts'  bizarre  shapes  are  so 
linked  to  race  that  they  are  the  equivalent  to  an  explicit  racial  classiScation  (Brief  for  the  United  SUtea, 
supra  at  17-18). 

The  United  States  took  the  position  that  the  North  Carolina  Congressional  Districts  could  be 
rationally  viewed  in  ways  other  than  as  an  effort  to  segregate  the  races  for  purposes  of  voting  an 
argument  apparently  supported  by  evidence  that  the  districts  have  distinct  sodo-economic  and  demographic 
characteristics  and  reflect  communities  of  interest  which  mirror  the  demographic  dififereoces  among  the 
districts. 

The  United  States  also  pobted  to  three  possible  justifications  for  drawing  two  majority-minority 
districts  in  North  CaroUna: 

(1)  considerations  of  race  justified  by  S5  predearance  reqinreokenta; 

(2)  oonsideratioas  of  race  justified  by  12;  and, 

-87- 


158 


(3)  consideratioas  of  race  jusUfied  as  a  remedial  measure  to  eradicat«  effects  of  past 
discrimination  (Brief  for  the  United  Stales,  supra  at  22-23). 

/pVwpg  V,  MUkr 

On  January  13, 1994,  Plaintiffs  died  a  Complaint  challenging  the  1992  redistricting  of  the  Georgia 
delegation  to  the  United  States  House  of  Representatives  as  violative  of  the  Equal  Protection  Gause  oC 
the  Fourteenth  Amendment  to  the  United  States  Constitution,  alleging  that  the  Eleventh  Congressional 
District  'is  so  irrational  on  its  face  that  it  can  ooiy  be  understood  as  an  effort  to  segregate  voters  into 
separate  voting  districts  because  of  their  race.*  The  Complaint  also  aDeged  that  the  Eleventh 
Congressional  District  Vas  created  without  regard  to  other  considerations  customarify  considered  in 
redistricting,  such  as  compactness,  contiguity,  geographical  boundaries,  economic  interests  and  respect  for 
political  subdivisions.* 

The  Congressional  District  at  Issue  in  Johiuon  was  configured  in  large  part  in  response  to 

objections  by  the  United  States  Department  of  Justice  based  on  S5  of  the  Voting  Rights  Act,  to  two  earlier 

reapportionment  plans  that  had  created  two  as  opposed  to  three  m^ority  black  Congressional  districts 

(Fulton  County  Daily.  February  24,  1994,  pp.  6^).   Plaintiffs  in  their  Complaint  alleged  that  the  {6 

otgections  interposed  l^  the  Justice  Department  to  (Seorgia's  two  proposed  (Congressional  redistrktiog 

plans  *represented  an  effort  by  individuals  within  the  Justice  Department  to  use  the  Voting  Rights  Act  as 

a  tool  to  fordb^  implement  their  own  redistricting  policies  rather  than  app^  the  Act  according  to  its  own 

terms*  (Complaint  at  8,  paragraph  20).  A  bi-racial  group  of  Eleventh  District  residents  filed  an  Application 

for  Intervention  («  Februaiy  7, 1994,  asserting  in  their  proposed  Answer  that  the  *State's  coosideratka 

of  race  in  its  (Congressional  redistricting  plan  was  proper  and  necessary  in  order  to  comp^  with  {{2  and 

6  of  the  Voting  Rights  Act*  (Answer  in  Intervention,  at  3).  The  Defendants-Intervenors  are  represented 

by  the  ACLU  Foundation,  Inc.,  the  (Georgia  ACLU,  and  the  NAACP  Legal  Defense  and  Education  Fund, 

Inc.  They  took  the  position  that  the  critical  question  is  whether  the  sole  motivation  for  reapportioning 

(Georgia's  (Congressional  districts  was  to  segregate  voters  on  the  basis  of  race,  and  that  a  key  (actor  in  that 

inquiry  is  whether  the  State  of  (;eorgia  Wktij  woukl  violate  f  2  of  the  Voting  Rights  Act  if  it  had  not 

created  nuyority-black  districts.  The  Defendants-Intervenors  further  asserted  that  the  state  is  not  lik^ 
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to  raise,  much  less  vigorously  advocate,  defenses  of  the  Georgia  apportionment  along  these  linea  and  the 

state  cannot  be  expected  vigorously  to  argue,  if  at  all,  that  voting  in  Georgia  continues  to  be  racial^ 

polarized,  that  existing  structurea,  such  as  the  statewide  majority  vote  requirement,  contribute  to  the 

dilution  of  minority  voting  strength,  that  elections  have  been  characterized  by  subtle  or  overt  racial 

appeals,  or  other  Cactors  probative  of  vote  dilution  which  would  justify  the  adoption  of  the  existing 

Congressional  districting  plan.'  The  Defendants-Intervenors  also  took  the  position  that  the  Plaintifls  are 

seeking  to  advance  interpretations  of  the  Fourteenth  and  Fifteenth  Amendments  'that  are  hostile  to  black 

political  opportunity  and  radal  diversity  in  the  Congressional  delegation.* 

On  February  22,  1094,  the  United  States  filed  an  Application  to  Intervene,  which  was  tbereafler 

granted  by  the  Court,  noting  that  the  Plaintiffs  bad  asserted  that  the  United  States  Department  of  Justice 

bad  improperly  administered  S5  as  part  of  the  grounds  for  their  claims  that  the  chaDenged  Georgia 

Congressional  Redistricting  Plan  violated  the  Fourteenth  tuid  Fifteenth  Amendments  to  the  United  States 

Constitution,  and,  in  its  Memorandum  of  Points  and  Authorities  in  Support  of  the  Application  of  the 

United  States  to  Intervene,  stated: 

The  Attorney  General  is  charged  with  the  primary  responsibility  for  the  administration 
and  enforcement  of  the  Voting  Rights  Act.  In  this  action,  the  Attorney  General's 
administration  and  enforcement  of  $5  serves  as  a  basis  for  both  PlalntiSs'  claims,  the 
expected  defenses  of  the  Defendants  and  the  defenses  asserted  by  the  would-be 
Defendant-Inlervenors.  In  addition,  the  Plaintiffs'  tJIegations  implicate  the  propriety  and 
constitutionality  of  the  Attorney  General's  administration  of  J6.  Ttierefore,  the  Altontey 
General  has  a  substantial  interest  in  the  subject  matter  of  this  case. 

(Memorandum  of  Points  and  Authorities  in  Support  of  the  Application  of  the  United  States  to  Intervene, 

at  1-2). 

In  its  Memorandiui  of  Points  and  Authorities,  the  United  States,  noting  that  it  had  predeared  the 

challenged  plan,  took  the  position  that  the  plan  was  constituUonal 

because  it  is  not  so  bizarre  or  irregular  as  to  be  unezplainable  on  grounds  other  than  race. 
Moreover,  even  if  plaintiffs  can  prove  that  the  challenged  plan  does  constitute  a  'racial 
gerrymander;'  as  defined  in  Shmo  o.  Reno,  113  S.Ct.  at  2826-28,  the  United  SUtes 
believes  that  the  plan  is  narrowly  tailored  to  serve  the  state's  compelling  interests  in 
complying  with  the  Voting  Rights  Act  and  in  remedying  the  effects  of  past  discrimination. 

(Memorandum  of  Points  and  Authorities,  tupra,  at  5-6). 
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The  United  States  noted  al»o  that  this  case  would  be  one  of  the  first  to  interpret  the  equal 
protection  claim  outlined  by  the  Supreme  Court  in  Shaw  v.  RauK 

The  United  States  has  a  strong  interest  in  participating  in  fitigatioo  that  will  shape  the 
development  oTthis  area  of  the  law  and  define  the  relationship  between  the  Voting  Right* 
Act  and  the  Equal  Protection  Clause  of  the  Fourteenth  Am«»dment.  The  United  States 
also  is  in  a  unique  position  to  provide  the  Court  with  the  benefit  of  our  extensive 
involvement  in  redistricting  litigation  throughout  the  country  and  our  experience  with  the 
administrative  review  of  redistricting  plans. 

(Memorandum  of  Points  and  Authorities,  supra,  at  6). 

On  April  19,  1994,  the  Court  in  an  Order  signed  by  United  States  Circtdt  Judge  J.  L.  Bdmondson 

of  the  Eleventh  Circuit  Court  of  Appeals  denied  the  preliminary  injunction.    In  declining  to  issue  a 

preliminary  ii\j  unction,  the  Court  stated: 

On  this  record  and  at  this  time,  the  Court  cannot  agree  on  Plaintiffs'  likelihood  of  ultimate 
success  on  the  merits.  The  merits  of  Plaintifls'  claim  raise  new  and  difBcult  questions  that 
we  will  save  for  a  full  trial  and  a  complete  study  of  applicabie  case  law.  We  deny  the 
ii\iunction  chiefly  because  the  Court  unanimously  agrees  that  the  public  interest  would  not 
be  served  by  an  ii^unctioa 

(April  19,  1994,  Order,  at  3). 

Reasoning  the  courts  are  generally  extremely  reluctant  to  interfere  with  the  sensitive  interrelations 

that  comprise  the  election  process  and  all  of  its  aspecta,  the  Court  further  stated: 

Georgia  and  the  public  have  a  high  interest  in  Georgia  keeping  to  its  usual  voting 
schedule.  For  now,  at  least,  we  will  maintain  the  status  quo  because  we  conclude  that  it 
is  in  the  public's  best  interest. 

(April  19,  1994,  Order,  at  3-4). 

Reprcaentatlve  Democracy;  No  Safe  Seata 

Race-based  redistricting  should  be  confined  to  redistricting  plans  which  are  narrow^  tailored  to 

the  goal  of  avoiding  retrogression  in  minority  voting  strength  or  similar  sufficient  justifications,  and  then 

only  where  proper  regard  is  had  for  traditional  districting  principles  such  as  compactness,  contiguity  and 

respect  for  maintaining  the  integrity  of  political  subdivisions.  Any  other  resort  to  racial  gerrymandering 

or  any  other  form  of  race-based  redistricting  will  irreconcilably  conflict  with  the  democratic  ideal  embodied 

in  our  system  of  representative  democracy, . 
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Resolution  and  correction  of  the  fundamental  problems  that  have  be«Q  hJ£^illgfated  above  does  not 
require  abandonment  of  or  even  restrictions  on  the  fundamental  goals  and  objecthres  of  the  Voting  Righta 
Act.  Even  though  the  United  States  Supreme  Court's  dedsioa  in  Shaw  v,  Remo  vaay  be  perceived  as  the 
beginning  of  a  long-term  scale-back  in  the  more  extreme  applications  of  the  Act,  in  the  context  of  both 
liability  and  remedy,  the  federal  judiciary  must  of  necessity  deal  with  these  issues  on  a  case-by-case  basis, 
whereas  Congress  can  address  these  problems  and  concerns  in  a  more  systematic  manner,  through  the 
legislative  process,  including  committee  hearings  such  as  the  present  one,  in  which  a  broad-bused  legislative 
factfinding  process,  tempered  by  the  pluralistic  interests  that  are  reflected  in  our  elected  Representatives 
and  Senators,  can  ultimately  guide  the  Voting  Ri^^ts  Act  back  to  its  ori^nal  goals  of  open,  fair  and  equal 
electoral  access  cmd  opportunity  to  participate  in  the  political  process  on  the  part  of  racial  and  ethnic 
minority  groups. 

Need  for  Colorblind  Approach 
It  is  simply  wrong  to  assume  that  blacks  cannot  proper^  or  adequate^  represent  whites,  just  as 
it  is  wrong  to  assume  that  whites  cannot  prt^ierly  or  adequately  represent  blacks.  It  is  wrong  to  assume 
that  blacks  need  black  oflVcebolders  to  represent  them  property,  just  as  it  is  wrong  to  assume  that  blacks 
as  a  distinct  group  need  their  'own*  representatives.  Dense  academic  musings  over  the  lack  of  'authen* 
tid^  of  black  oCGdals  who  are  elected  in  part  with  white  votes  implicit^  let  race  define  the  oootent  our 
character.  Race-dlriven  redistricting  should  not  be  allowed  to  lead  to  the  creation  of  a  qrstem  of 'safe*  or 
reserved  seats  for  members  of  different  racial  or  ethnic  groups,  thereby  insuring  proportioDate 
representaUon.  Such  is  the  antithesis  of  a  colorblind  society  and  a  colorblind  constitution,  and  it  leads  to 
creation  of  a  political  system  in  which  race  is  the  ot^y  thing  that  matters. 

Undue  Elmphaate  on  Racial  Dlvlgtoa 
Our  federal  government,  whether  through  District  Court  actkn  or  through  the  Justice 
Department's  administrative  interpretation  and  enforcement  of  the  Voting  Ri{^ts  Act,  should  not 
substitute  a  rigid  form  of  group  rights  for  that  of  individual  representatioiL  Aa  Professor  Abifsfl 
"Hiemstrom  has  so  sb\y  pointed  out,  this  is  in  effect  pasting  racial  labels  oo  voters  and  assuming  oo|y  racial 
identity  matters  for  purposes  of  districting  aad  other  electoral  arrangement.    Judicial^  sanctioaed  or 
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administratively  encouraged  maximization  of  minority  voting  strength  through  racial  gerrymandering  will 
indeed  balkanize  Jurisdictions  into  competing  racial  factions.  It  win  make  the  radal]y  divided  society  that 
Governor  Otto  Kemer  described  in  1967  even  more  so,  t^  hardening  racial  lines,  radal  daasiScations  and 
radal  stereotyping. 

It  is  just  as  wrong  to  assume  black  solidarity  as  it  is  to  assume  white  solidarity,  and  it  is  jxist  as 
wrong  to  assume  that  blacks  will  share  the  same  interests  and  will  have  more  b  common  with  one  another 
than  they  do  with  any  whites,  stereotyped  patterns  which  are  grounded  on  an  almost  religious  belief  in 
black  victimization.  Such  race-conscious  policies  indeed  have  high  costs. 

Basic  Political  Liberty 

Alexander  Hamilton  in  the  Federalist  No.  SS  made  it  clear  that  a  ri^t  to  proportional 

representation  or  group  representation  is  not  recognized  in  our  Constitution,  and  that  it  would  indeed 

endanger  our  basic  political  liberty: 

It  is  said  to  be  necessary  that  all  classes  of  citizens  should  have  some  of  their  own  number 
in  the  representative  bo4y  in  order  that  their  feelings  and  interests  vaay  be  better 
understood  and  attended  to.  But  we  have  seen  that  this  will  never  happen  under  angr 
arrangement  that  leaves  the  votes  of  the  people  free. 

Congress  included  the  proportional  representation  disclaimer  in  {2  when  the  1982  amendments 
were  finally  enacted.  Neither  the  Courts  nor  the  Justice  Department  should  be  allowed  to  come  through 
the  back  door  and  impose  proportional  representatioQ  either  as  a  standard  for  determining  liability  or  aa 
the  basis  for  assessing  the  adequacy  of  a  remedy.  To  do  otherwise  would  not  onfy  make  a  mockery  of  the 
12  disclaimer  but  would  be  repugnant  to  the  democratic  principles  upon  which  our  American  society  is 
based. 

Conventional  Wisdom  or  HarJ^plng  of  InteUectaal  Arteriea? 

FinaOy,  the  older  'conventional  wisdom*  about  the  causal  relationship  between  sodoeconomie 
disparities  and  minority  political  participation  is  no  longer  free  frt>m  challenge.  Cf.  league  of  United  Latin 
Ameriean  GUxena  v.  CUmenU,  999  P.2d  831,  866  (5th  Or.  1993)  (The  Voting  Rights  Act  responds  to 
practices  that  impact  voting;  it  is  not  a  panarea  addressing  social  deficiencies.').  The  views  of  such  politkal 
scientists  as  Steven  J.  Rosenstone  and  John  Mark  Hansen,  authors  of  Mobilizatioo.  Partkapation.  and 
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DtmocfacT  in  America  (Maotnlllui  Pub.  Co.,  169S),  ar«  providing  •  b«tt«r  undtnUukUnj  of  Um  r^  of 

'    mobUlt&tlon  In  partidpsllon  difTeKnces  and  voter  turnout,  tuggattlng  that  tlM  lavcl  of  poUtloal 

parUdpatloa  by  blacka  and  whltei  i«  mora  a  flbctor  ofmobllization-that  Is,  the  level  of  effTts  on  ttia  part 

of  candidatea  to  mobtllzt  votera,  to  energlxa  comp«Utlva  camp&lgm,  to  e*k  people  to  vot ^-than  it  is  tha 

level  of  resourcea.  S-  Roaenatone  and  J.  Hansen,  Mobilitatlon.  Participation  and  I^eqioeacv  in  America 

86,  ai9  (Macmlllan  Pub.  Co.,  1099). 

Poaolualon 

In  conclusion,  we  aubmit  that  the  'guilt*  eBtabHsbed  in  19d6  (triggered  hy  the  exir  ence  of  litaracy 

t«8ta)  ahould  not  Juatlfy  diatlnctive  treatment  thirty  year*  later  without  a  competent  aubai  uitia!  record  d 

continued  racial  unfKimeaa.  Racial  progress  can  be  measured  by  an  intensely  local  appn  laal  carried  out 

by  a  local  federal  court.  The  time  has  come  to  permit  local  federal  courts  to  decide  S6  prec!earance  issuei. 

Southern  states  need  no  longer  remain  in  bondage  to  the  United  States  District  Court  fo:  the  District  of 

Columbia  as  an  expensive,  btu^ensome  and  problematical  sltematlve  to  the  unbridled  admlnktratlva 

discretion  of  the  SO  Unit  of  the  Civil  Ri^^ts  Division's  Voting  Sectioa  Just  as  constitutional  isauea  under 

the  Fourteenth  and  Fifteenth  Amendmenta  and  issues  under  {2  of  tha  Voting  Rights  Act  have  been 

aCfectively  litigated  in  local  federal  courts,  S6  predearance  Issues  can  properly  ^  a(yudlce'.ed  oa  the  local 

level 

The  need  for  eliminating  racial  separation  fVom  our  basic  poGticfll  structure  and  positive^ 

encouraging  ccaUUoo-buildlng  are  key  elements  to  racial  falmeas  in  the  political  arena. 

BQl  Clinton,  in  his  inaugural  address  as  Cbairman  of  the  Southern  Growth  Policki  Board,  said  in 

' .'  .  1086  what  Is  even  more  apparent  h)  1994: 

If  w«  have  learned  anything  In  the  South  better  than  the  rest  of  the  country,  It  is  that  we 
are  going  up  or  down  together  as  a  p«opIe.  Because  of  our  histoi7  and  b«cauai>  of  tha 
progress  we  have  already  made,  we  should  take  upon  ourselves  the  commitment  t  o  prove 
that  our  country  can  achieve  exceQenca  with  equi^.  I  am  absolute^  convinced  thiit  it  can 
b«  dons  and  it  ought  to  be  dona  in  tha  South,  better  ttum  and  befbra  any  other  -ej^on.' 


'Charge  to  the  Board  in  estabiishing  the  1986  Commission  on  tha  Future  of  the  So  ith,  June  1988, 
Atlanta,  Georgia,  p.6.  Report  of  the  1986  Comraiaaion  on  the  Future  of  tha  South  *Ka]f«ay  Eocna  and  a 
Long  Way  to  0«'  (Southern  Growth  FoBdes  Board  1986). 

•iS* 
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In  The  United  States  District  Court 
for  the  District  of  Maryland 


HONIS  H.  CANE,  JR.  et  al., 
Plaintiffs, 

V. 

WORCESTER  COUNTY,  MARYLAND,  et  al., 
Defendants 


Case  No.  Y92-3226 


State  of  North  Carolina 
County  of  Durham 

AFFIDAVIT 
DONALD  L.  HOROWITZ,  being  duly  sworn,  deposes  and  says; 

1.  I  am  a  lawyer  and  political  scientist,  currently  the 
James  B.  Duke  Professor  of  Law  and  Political  Science  at  Duke 
University.  I  have  specialized  principally  in  the  politics  of 
ethnic  and  racial  relations  for  nearly  three  decades. 

2.  A  list  of  my  publications  is  contained  in  the  attached 
curriculum  vitae.  My  books  have  received  a  number  of  prizes, 
including  the  1992  Ralph  J.  Bunche  Award  of  the  American  Political 
Science  Association  for  the  best  work  on  ethnic  and  cultural 
pluralism.  I  have  also  held  a  variety  of  competitive  fellowships 
and  grants,  ser-ved  on  editorial  boards,  and  lectured  on  ethnic  and 
racial  politics  at  universities  around  the  world. 

3.  In  approaching  issues  of  ethnic  and  racial  politics,  I 
have  worked  on  the  relations  between  electoral  systems  and  the 
politics  of  ethnic  and  racial  relations.  t  have  researched, 
written,  and  spoken  on  such  questions  (including  the  impact  of 
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plurality  systems,  list-system  proportional  representation,  the 
single  transferable  vote,  distribution  systems,  and  the  alternative 
vote)  for  many  years. 

4.  Earlier  this  month,  I  was  retained  by  Benjamin  E. 
Griffith,  counsel  for  the  defendants  in  the  above-captioned  case  to 
assess  the  consequences  likely  to  follow  from  the  imposition  of  a 
system  of  cumulative  voting  for  the  County  Commissioners  of 
Worcester  County. 

5.  Among  the  materials  I  read  in  preparing  this  affidavit 
were  the  Court's  opinions  and  orders  in  the  instant  case  and  a  good 
deal  of  the  testimony  taken  at  trial,  including  that  of  the  expert 
witnesses  for  both  sides  and  the  testimony  of  County  Commissioners. 

6.  In  addition  to  the  materials  relating  to  this  litigation, 
I  also  consulted  a  wide  range  of  studies  bearing  on  the  likely  im- 
pact of  cumulative  voting  in  Worcester  County.  These  studies  are 
based  on  research  on  cumulative  voting  systems  in  effect  in  this 
country  and  elsewhere  in  the  world. 

7.  Cumulative  voting  (CV)  is  a  seni-proportional  system  of 
electing  representatives.  Its  central  feature  is  to  permit  a  voter 
in  a  multimember  constituency  to  cast  more  than  one  vote  for  a 
single  candidate.  Usually,  the  voter  is  able  to  cast  as  many  votes 
for  a  single  candidate  as  there  are  candidates  running  for  office, 
so  that  if  there  are,  for  example,  three  candidates,  a  voter  could 
allocate  one,  two,  or  three  votes  to  a  single  candidate  and  fewer 
or  none  to  the  others.  This  feature  permits  voters  to  cumulate 
their  votes  for  particularly  favored  candidates,  thereby  permitting 
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individual  voters  to  express  the  intensity  of  their  preferences  for 
favored  candidates  and  permitting  candidates  who  are  intensely  pre- 
ferred by  only  a  minority  of  voters  to  add  to  their  vote  totals  by 
virtue  of  multiple  votes  from  individual  voters. 

8.  Cumulative  voting  is  referred  to  as  a  semi-proportional 
system  because  it  lowers  the  threshold  of  exclusion,  the  fraction 
of  the  total  vote  that  is  required  for  a  candidate  to  secure  elec- 
tion. If  there  are  five  seats  contested  in  a  multimember  constitu- 
ency under  CV,  it  takes  merely  one-sixth  of  all  votes  cast  for  a 
candidate  to  be  guaranteed  a  seat.^  Because  of  this  feature,  CV 
has  been  advocated  enthusiastically  in  recent  years  by  some  who  are 
skeptical  of  the  effects  of  the  Anglo-American  plurality  system  of 
election,  including  some  who  have  provided  expert  testimony  for 
plaintiffs  in  voting  rights  cases^  and  others  who  are  skeptical  of 
majoritarian  political  institutions  more  generally.^  They  suggest 
that  CV  offers  a  way  for  geographically  dispersed  minorities  to 


^For  general  descriptions,  see  Rein  Taagbpbra  and  Matthsw  Sbdgart, 
Seats  and  Voters  13  (1989);  Enid  Lakbhan  and  Jambs  D.  Lambert,  Vothio  in 
Democracies:  A  Studx  of  Majority  and  Proportional  Electoral  Systems  79  (3d 
ed.  1970) .  For  the  mechanics  of  the  operation  of  CV,  see  Richard 
L.  Engstrom,  Modified  Multi-Seat  Election  Systems  as  Remedies  for 
Minority  Vote  Dilution,   21  Stbtson  L.  Rev.  743,  749-51  (1992). 

^See,  e.g.,  Engstrom,  supra  note  1;  Bernard  Grofnan,  Alterna- 
tives to  Single-Member  Plurality  Districts:  Legal  and  Empirical 
Issues,    9  Policy  Studies  J.  875,  888-89  (1981). 

^See  Lani  guinibr.  The  Tyranny  of  the  Majority  16,  95,  107-08,  122, 
151-52  (1994);  Lani  Guinier,  The  Triumph  of  Tokenism:  The  Voting 
Rights  Act  and  the  Theory  of  Black  Electoral  Success,  89  Mich.  L. 
Rev.  1077,  1143  n.  309  (1991);  Lani  Guinier,  No  Two  Seats:  The  Elu- 
sive Quest  for  Political  Equality,  77  Va.  L.  Rev.  1413  (1991);  Rob 
Richie,  Cumulative  Voting  Captures  Imagination  of  Electoral  Re- 
formers,   82  National  Civic  Rev.  72  (Winter  1993)  . 
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secure  representation  (in  the  sense  of  of f iceholdlng)  that  would 
otherwise  be  denied  them  and  for  geographically  concentrated  ai- 
norities  comprising  majorities  in  particular  areas  to  secure  repre- 
sentation without  denying  representation  to  those  who  comprise  in 
turn  a  minority  in  those  areas.* 

9.  In  my  judgment,  the  likely  benefits  of  CV  have  been  exag- 
gerated, and  the  likely  costs  have  been  largely  ignored.  One  rea- 
son for  this  is  that  CV  is  not  merely  an  exotic  system  in  this 
country;  it  has  rarely  been  used  anywhere.  The  longest  experiments 
with  CV  in  this  country — in  the  Illinois  House  of  Representatives 
and  on  corporate  boards,  where  its  use  is  declining' — did  not  in- 
volve attempts  to  secure  representation  for  racial  minorities  but 
for  minority  political  parties  and  minority  shareholders.  It  thus 
takes  some  extrapolation  to  derive  and  apply  the  pertinent  lessons. 

10.  In  continental  Europe,  where  enthusiasm  for  proportional 
systems  has  been  infinitely  greater  than  it  has  in  the  United 
States  or  Great  Britain,  CV  is  used  in  a  few  very  small  countries 
to  mitigate  some  of  the  effects  of  list-system  proportional  repre- 
sentation. In  Switzerland  and  Luxembourg,  a  voter  can  allocate  up 
to  two  votes  to  each  candidate  on  a  party  list;  in  local  elections 
in  Norway,  a  voter  can  cancel,  add,  or  repeat  (that  is  cumulate)  a 


^GuiNiER,  Thb  Tyranny  or  thb  Majority,  supra  note  3,  at  152; 
Richard  Engstrom,  Delbert  A.  Taebel,  and  Richard  L.  Cole,  Cumula- 
tive Voting  as  a  Remedy  for  Minority  Vote  Dilution:  The  Case  of 
Alamogordo,    Sew  Mexico,    5   J.  Law  t   Policy  469,  472  (1989). 

'Frank  H.  Easterbrook  and  Daniel  R.  Fischel,  Voting  in  Corpo- 
rate  Law,    26  J.  Law  &  Econs.  395,  409  (1983). 
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name  on  a  list.*   In  Britain,  CV  has  been  used  in  local   school 
board  elections.' 

The  history  of  CV  in  this  country  is  equally  thin.  It  was 
adopted  in  Illinois  for  elections  to  the  lower  house  in  1870  and 
repealed  in  a  referendum  in  1980.  In  other  states,  proposals  to 
adopt  CV  in  legislative  elections  have  repeatedly  failed,  although 
CV  was  widely  required  or  permitted  in  corporate  charters  for  elec- 
tions to  boards  of  directors.  For  some  decades  after  1937,  West 
Virginia  used  CV  for  election  to  boards  drafting  home  rule  charters 
for  local  governments.®  Apart  from  the  recent  adoption  of  CV  in 
a  number  of  relatively  small  jurisdictions,  generally  in 
settlements  of  voting  rights  cases,  there  is  little  experience  to 
go  on.  It  is,  however,  clear  that,  given  a  choice,  American  elec- 
torates have  usually  rejected  CV.' 

11.   In  view  of  this  sparse  experience,  it  is  not  surprising 
that  cumulative  voting  "is  uncertain  in  its  operation. "^°  Mever- 


*See  CHRisTOPHBR  Hughes,  Thb  Parliament  op  Switzerland  38  (1962); 

WOLFGANG     BIRKB,      EUROPEAN    ELECTIONS    BY     DIRECT     SOFrRAGB     47      (1961);     AudUD 

Offerdal,  Kumulering,  RessurseLr  oq  Representasjon ,   15  Tidsskrift  for 
Samfunmsforsknino   29-49    (1974). 

'lakeman  and  Lambert,   supra  note  1,   at  80. 

®See  Paul  D.  Stewart,  West  Virginia  Uses  Cumulative  Voting,  47 
Mat'l  Municip.    Rev.    577    (1958) . 

'Whitney  Campbell,  The  Origin  and  Growth  of  Cumulative  Voting 
for  Directors,  10  Bus.  Lawyer  3,  6-7  (April  1955)  .  A  few  municipali- 
ties had  utilized  cumulative  voting  in  the  second  half  of  the  nine- 
teenth century,  but  they  invariably  repealed  the  experiments  after 
a  short  time.  See  Charles  W.  Dunn,  Cumulative  Voting  Problems  in 
Illinois  Legislative  Elections,  9  Harv.  J.  Legisl.  627,  629-30 
(19'72)  . 
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Lakzmam   and  Lambert,    supra   note    1,    at    79. 
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theless,  there  are  ways  of  thinking  systematically  about  electoral 
systems  that  permit  Informed  evaluations  of  their  likely  effects. 
It  is  quite  true  that  "the  effect  of  a  particular  voting  system  can 
be  understood  only  in  the  context  of  the  politics  in  which  it  is 
embedded. "^^  Extrapolations  from  the  experience  of  CV  need  to 
take  this  caution  into  account. 

12.  The  Illinois  CV  experiment  has  been  studied  carefully, 
and  the  results  reveal  rather  profound  effects  in  patterns  of 
political  competition.  The  original  aim  of  CV  was  to  permit  Repub- 
licans in  the  southern  part  of  the  state,  where  they  were  then  a 
minority,  to  elect  some  representatives  and  to  permit  Democrats  to 
do  the  same  in  the  northern  parts  of  the  state,  where  they  in  turn 
were  a  minority.  ^^  The  purpose  was,  therefore,  to  mitigate  geo- 
graphic polarization  in  representation  and  the  sectional  divisive- 
ness  that  followed  the  Civil  War. 

13.  This  aim  was  achieved  immediately.  In  most  three-member 
constituencies  all  over  the  state,  the  minority  party  was  able  to 
elect  one  representative.  On  the  other  hand,  where  the  majority 
party  put  up  candidates  for  all  three  seats,  cumulative  voting 
often  allowed  the  minority  party  to  elect  candidates  from  two  of 
the  three  seats,  despite  its  minority  status.  In  those  cases,  the 
majority  vote  was  split,  whereas  the  minority  vote  could  be  cumu- 
lated or  concentrated  on  two  candidates.  As  a  result,  it  soon 
became  customary  for  the  majority  party  in  an  area  to  limit  itself 


^^Grofman,  supra   note  2,  at  889. 
^^Dunn,  supra   note  9. 
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to  two  candidates,  while  the  minority  party  listed  only  one.  A 
modus   Vivendi  was   achieved. 

14.      These  tacit  agreements  to  limit  competition,  referred  to 
as    "sweethearting,"    often    involved    blatant    collusion,     including 
having   the  candidates  of  one  party  speak   in   favor  of  those  of  the 
other. ^^      By   requiring  each  party  to  nominate   at   least  two  candi- 
dates for  each  three-member  district,  a  constitutional  amendnent  in 
1970  reduced  explicit  arrangements  of  this  kind  but  failed  to  pro- 
duce significantly  increased  interparty  competition.      From  1966  to 
1976,    in   some    354    elections    involving   three   seats   each,    not  once 
did    any    party    win    all    three    seats.       Although    forced   to   run   two 
candidates,   party  committees  refused  to  run  full  slates  for  fear  of 
spreading    votes    too    thinly    when    the    other    party    could    cumulate 
votes   for   fewer  candidates.^* 

15.  Cumulative  voting  therefore  produced  dramatically  reduced 
interparty  competition,  and  as  a  result  it  also  gave  more  power  to 
party  leaders  who  chose  nominees  in  an  environment  of  scarcity  of 
candidacies.  As  interparty  competition  declined,  so  did  the  elec- 
toral accountability  of  representatives.     Safe  seats  and  long  ten- 


^^Ibid.,  Joseph  F.  Zimmerman,  Alternative  Electoral  Systems, 
79  Nat'l  Civic  Rbv.  23,  28-29  (Feb.  1990).  George  H.  Hallett,  Jr., 
Proportional  Representation  with  the  Single  Transferable  Vote,  in 
CHOOSING  AN  Electoral  System:  Issues  and  Alternatives  (Arend  Lijphart  and 
Bernard  Grofman  eds.  1984),  113,  116;  Leon  Weaver,  Semi-Proportion- 
al and  Proportional  Representative  Systems  in  the  United  States,  in 
ibid.,     191,    198-99. 

^^Charles  W.  Wiggins  and  Janice  Petty,  Cumulative  Voting  and 
Electoral  Competition:  The  Illinois  House,  7  Am.  Pol.  Q.  345,  365, 
358,     360,     362     (1979). 
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ure  in  office  increased,  since  most  candidates  ran  unopposed  for 
election  and  reelection.^' 

16.  Cumulative  voting  thus  "provided  many  incumbents  with  a 
free  ride  to  reelection."^*  When  the  legislature  approved  a 
salary  increase  for  itself  in  1978,  it  ignited  a  storm  of  opposi- 
tion in  the  form  of  a  referendum  to  reduce  the  size  of  the  House  of 
Representatives  and  to  substitute  single-member  for  multimember 
districts.  The  referendum  passed  overwhelmingly  in  1980,  ending  CV 
in  Illinois. ^^ 

17.  To  assess  the  likely  impact  of  an  electoral  change  in  a 
given  jurisdiction,  it  is  necessary  to  ask  how  the  incentives  set 
up  by  the  new  electoral  system  interact  with  electoral  demography 
and  patterns  of  political  competition  in  that  jurisdiction.  In  the 
light  of  the  structure  of  cumulative  voting  and  the  Illinois  ex- 
perience, the  probable  effect  of  cumulative  voting  in  Worcester 
County  seems  clear. 

18.  The  principal  effect  that  could  be  anticipated  would  be 
increased  racial  polarization.  The  incentive  system  set  up  by 
cumulative  voting  pushes  strongly  in  this  direction.  Cumulative 
voting    allows    voters    to    express    "a    stronger    choice"^^    for    one 


^^Dunn,    supra  note   9,    at   634-35,    639,    646-48,    648-49. 

^^Davio  Kennby  and  Barbara  Brown,  Basic  Illinois  Government  58  (1993) . 

^'ji>ld.  at  57-59.  The  statement  that  the  referendum  abolish- 
ing CV  had  "little  or  nothing  to  do  with  support/opposition  to 
cumulative  voting,"  Grofman,  supra  note  2,  at  889,  is  inaccurate. 
Cumulative  voting  produced  safe  seats,  which  facilitated  the  salary 
increase,    which  produced  the  voter  reaction. 

^^Taagepera  and  Shugart,    supra   note    1. 
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candidate  than  for  others.  For  a  minority  candidate  to  insure  his 
or  her  election,  it  is  necessary  to  cumulate  votes.   Minority 
candidates  are  likely  to  believe  that  their  best  chance  of  gaining 
multiple  votes  from  individual  voters  rests  on  the  existence  of 
divisive  racial  issues.   African  Americans  are  a  minority  of  less 
than  20  percent  of  the  voting-age  population  in  Worcester  County, 
and  the  threshold  of  exclusion  (the  minimum  share  of  the  vote  re- 
quired to  assure  a  seat)  in  a  five-member  council  is  16.67  percent, 
which  is  very  close  to  the  black  voting-age  percentage.   Conse- 
quently, black  candidates  are  likely  to  plot  their  strategy  on  the 
assumption  that  they  will  need  multiple  votes  from  all  black 
voters,  especially  if  the  white  crossover  vote  is  generally  not 
large,  as  was  suggested  by  Dr.  Theodore  Arrington,  plaintiffs' 
expert  witness  at  the  trial.   Cximulative  voting  encourages  very 
small  groups — those  whose  aggregate  numbers  are  under  the  threshold 
of  exclusion — to  join  with  others  to  exceed  the  threshold  and  win 
a  seat,  but  it  also  provides  no  such  incentives  for  larger  groups 
that  can  elect  candidates  by  slim  margins.^'   The  latter  would  be 
the  case  in  Worcester  County. 

19.  This  is  by  no  means  a  one-sided  affair.  White  candi- 
dates, too,  will  be  likely  to  engage  in  racial  appeals,  especially 
if  they  anticipate  or  observe  that  black  candidates  will  do  so,  for 
white  candidates  also  benefit  from  cumulation.  Cumulation  of 
votes,  as  we  have  seen,  is  a  function  of  intensities  of  preference. 


^^Note,  Alternative  Voting   Systems    as    Remedies    for  Unlawful 
At-Large   Systems,    92  Yale  L.J.  144,  154  (1982). 
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Intense  preferences  are  fostered  by  polarized  environments.  Under 
these  circumstances,  cumulative  voting  is  likely  to  produce  cen- 
trifugal pulls  in  the  electoral  system.^*'  Electoral  systems,  of 
course,  are  not  merely  receptacles  for  preexisting  voter  sentiment. 
They  help  to  shape  and  channel  voter  opinion,  and  one  way  they  do 
so  is  to  set  up  incentives  for  candidate  behavior  in  election  cam- 
paigns. In  the  name  of  remedying  racial  polarization,  cumulative 
voting  would  be   likely  to  entrench   it. 

20.  The  Illinois  system,  it  has  been  noted, ^^  was  set  in  the 
context  of  a  strong  two-party  system,  and  so  it  did  not  proliferate 
single-issue  candidates  or  parties.  This  is  quite  true,  but  the 
Illinois  constituencies  each  contained  only  three  seats  and  there- 
fore had  a  significantly  higher  threshold  of  exclusion  than  does 
the  five-seat  Worcester  County  Commission.  All  else  equal,  the 
lower  the  threshold  of  exclusion,  the  less  necessary  is  it  for 
candidates  to  avoid  single-issue  politics. 

21.  I  am  familiar  with  decisions  under  section  2  of  the 
Voting  Rights  Act  holding  that  a  ninority  electorate  need  not  be 
required  to  enter  into  cross-racial  coalitions  to  elect  the  candi- 
date of  its  choice,  and  I  an  not  suggesting  that  the  likely  effect 
I  have  Identified  for  Worcester  County  can  be  defined  as  simply  the 
absence  of  a  need  to  form  such  coalitions.     The  effect  is  rather  to 


^Oconunenting  on  the  effect  of  cumulative  voting  among  corpo- 
rate shareholders,  Easterbrook  and  Fischel,  supra  note  5,  at  410, 
note  that  cumulation  increases  the  risk  of  "multipeaked  prefer- 
ences," which  is  to  say  that  it  fosters  incompatible  or  centrifugal 

claims . 

^^Grofraan,    supra   note    2,    at    889. 
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create  a  positive  incentive  for  racial  appeals.  Contrast  the  case 
in  which  a  black  electorate  has  a  two-thirds  majority  in  a  given 
single-member  district  and  a  white  electorate  has  the  same  two- 
thirds  majority  in  a  different  single-member  district.  These  can 
be  characterized  as  racially  safe  seats.  The  criticism  levelled 
against  such  arrangements  has  considerable  force — namely,  that 
black  candidates  in  the  first  district  can  often  ignore  the  inter- 
ests of  their  white  constituents,  who  form  a  one-third  minority, 
and  that  white  candidates  in  the  second  district  can  likewise 
ignore  the  interests  of  their  black  constituents  who  form  a  similar 
minority.  But  with  cumulative  voting,  there  is  a  different 
problem,  for  no  seat  is  necessarily  safe.  All  candidates  run 
against  each  other  as  they  try  to  gain  one  of  the  five  seats  by 
receiving  a  vote  tally  among  the  top  five  candidates.  The  Illinois 
experience  shows  very  clearly  that  a  few  wasted  (that  is, 
noncumulated)  votes  can  easily  lead  to  defeat  if  one's  opponents 
are  diligently  cumulating  votes  among  their  supporters.     .  . 

22.  In  short,  under  these  circumstances,  cumulative  voting  is 
likely  to  lead  to  something  analogous  to  an  arms  race:  an  attempt 
by  each  candidate  to  insure  that  all  of  his  or  her  supporters  give 
all  of  their  votes  to  him  or  her. 

23.  In  Illinois,  nothing  like  this  happened,  partly,  as 
noted,  because  of  the  high  threshold  of  exclusion,  which  aided  only 
the  two  parties,  but  also  because  there  was  perfect  symmetry  and 
reciprocity  between  the  parties  when  they  made  the  bargains  that 
restrained  competition.    For  every  district  with  a  Republican 
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minority  there  was  an  equal  and  opposite  district  with  a  Democratic 
one.  The  basis  for  such  reciprocity  is  absent  in  Worcester  County, 
which  now  has  considerable  volatility  in  party  support  (Republicans 
having  swept  all  five  seats  in  1990,  a  dramatic  change).  In  any 
case,  parties  are  no  longer  the  main  actors.  Racial  groups  are 
also  important  actors  in  politics.  Needless  to  say,  absence  of 
competition  was  hardly  a  benign  force  in  Illinois,  but  to  the 
extent  that  comparable  "sweetheart"  arrangements  might  mitigate 
racial  tensions  in  Worcester  County's  CV  system,  it  is  difficult  to 
imagine  that  the  underlying  conditions  would  be  present. 

24.  Nevertheless,  let  us  assume  that  the  parties  in  Worcester 
County  were  to  reach  a  modus  vivendi,  and  certain  seats  were  left 
uncontested  in  the  general  election  for  the  County  Commission, 
which  is  indeed  conducted  along  party  lines,  as  it  must  be  by  law 
in  Maryland.  The  effect  would  not  be  to  reduce  the  prospect  of 
racial  polarization  but  simply  to  push  it  back  into  the  primary 
contests  within  the  parties.  Wiggins  and  Petty  have  shown 
convincingly  that  this  was  the  effect  of  the  dampening  of 
interparty  competition  and  the  resulting  safe  seats  in  Illinois: 
the  less  the  competition  between  parties  at  the  general  election, 
the  greater  the  competition  between  candidates  of  the  same  party  in 
the  primary  election.  Illinois  had,  in  fact,  an  above-average 
level  of  primary  contests  under  CV.^^ 

25.  I  am  scarcely  the  first  person  to  suggest  that  CV  is  a 
system  conducive  to  polarization.   It  has  often  been  remarked  that 


^^Wiggins  and  Petty,  supra    note  14,  at  349-50. 
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CV  may  lead  to  extremism  or  polarization  within  legislative 
bodies^'  or  that  it  increases  the  risk  of  "inconsistent  or  illogi- 
cal decisions"  in  corporations  as  a  result  of  incompatible 
agendas.^*  In  Worcester  County,  the  centrifugal  effects  of  CV 
might  extend  beyond  racial  polarization  and  into  other  issues  as 
well.  Testimony  at  the  trial  indicates  that,  although  a  small 
county,  Worcester  is  a  heterogeneous  and  complex  area.^'  Pocomoke 
sees  itself  as  a  cosmopolitan,  industrial,  and  progressive  town, 
closely  tied  to  adjacent  areas  of  Virginia.  Snow  Hill,  the  county 
seat,  is  in  a  rural  area,  inward  looking,  agrarian,  and  conserva- 
tive. Berlin  is  oriented  toward  its  history  and  toward  tourism 
based  on  that  history.  Ocean  City  is  a  retirement  area,  with  mi- 
grants from  other  places.  The  county  has  a  significant  north-south 
split.  The  Commission  chairman  justified  at-large  elections  on  the 
basis  of  the  need  to  bridge  these  regional  divisions,  ironically, 
CV,  adopted  by  the  Court  to  preserve  the  single  at-large  constitu- 
ency, might  well  foster  the  same  conflicts  the  Commission  sought  to 
bridge.  As  things  stand  under  the  preexisting  electoral  system, 
candidates  must  receive  support  from  all  over  the  county.  Under 
CV,  that  need  no  longer  be  the  case.  A  system  with  a  low  threshold 
of  exclusion,  which  rewards  the  expression  of  intense  preferences, 
is  conducive  to  the  strong  representation  of  a  variety  of  intense 


^^Note,  Alternative  Voting  Systems  as  Remedies  for  Unlawful 
At-Large  Systems,  92  Yalb  L.J.  144,  156  (1982);  Weaver,  supra  note 
13,  at  195. 

^^Easterbrook  and  Fischel,  supra   note  5,  at  410. 

2^Tr.  772-73,  122-24. 
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preferences  and  special  interests  that  night  otherwise  be  confined 
to  lobbying  activity.  Concomitantly,  it  makes  the  aggregation  of 
interests,  one  of  the  main  functions  of  legislatures,  more 
difficult. 

26.  "Many  of  the  arguments  in  favor  of  cumulative  voting 
simply  look  at  one  favorable  consequence  and  conclude  that  the  sys- 
tem is  good.  .  .  .  Important  negative  consequences,  however,  in- 
duced by  cumulative  voting  .  .  .  are  either  overlooked  or  under- 
estimated."^* There  are  two  recent  studies  of  cumulative  voting 
that  have  an  advocacy  flavor  to  them  and  seem  vulnerable  to  this 
objection.  These  studies  concern  elections  conducted  under  CV  sys- 
tems adopted  as  a  result  of  voting  rights  litigation  settlements. 

27.  The  first  deals  with  an  election  in  North  Dakota  in  which 
a  Sioux  candidate  managed  to  cumulate  94.7  percent  of  the  votes 
cast  by  Sioux  to  win  election  to  a  local  school  board. ^'  The  sur- 
vey conducted  after  the  election  concluded  the  voters  understood 
the  electoral  system  and  could  operate  it  easily.^'  A  common  ob- 
jection against  CV — that  it  is  too  complex  for  the  electorate — is, 
therefore,  without  foundation,  a  conclusion  with  which  I  agree  com- 
pletely.  The  problem  with  CV  is  not  that  it  is  too  complex  for 


^^Dunn,  supra  note  9,  at  643.  For  some  particularly  extrava- 
gant and  unsupported  claims,  see  Guinibr,  The  Tyranny  op  the  Majority, 
supra  note  3,  at  16,  95.  For  another  glowing  account,  see  Richard 
H.  Pi  Ides,  Gimme  Five,   The  New  Republic,  March  1,  1993,  at  16-17. 

^''Richard  L.  Engstrom  and  Charles  J.  Barrilleaux,  Native 
Americans  and  Cumulative  Voting:  The  Sisseton  Wahpeton  Sioux,  72 
Soc.  SCI.  Q.  388  (1991). 

•  '  ^^Ibid.    at  351. 
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voters.  The  study  notes  In  passing  that  this  new  system  "stimulated 
a  special  effort  at  mobilizing  the  potential  native  American  elec- 
torate,"^' which  cumulated  its  votes  at  the  93.4  percent  level. ^® 
The  study  makes  no  comment  on  the  implications  of  maximal  cumulation. 
28.  The  second  case,  involving  a  New  Mexico  city  council,  is 
more  pertinent  to  Worcester  County,  because  it  suggests  that  polari- 
zation need  not  always  result  from  CV  elections. ^^  Two  elections 
were  studied,  in  1987  and  1990.  In  both,  a  Hispanic  woman  won,  prin- 
cipally but  not  exclusively  on  the  basis  of  cumulated  Hispanic  votes. 
The  cumulation  feature  was  used  by  increasing  fractions  of  voters  in 
the  second  election,  and  a  great  many  more  voters  voted  all  three  of 
their  votes  for  one  candidate  the  second  time  around.  ^^  The 
Hispanic  candidate,  however,  also  received  a  significant  share  of 
Anglo  votes,  negating  any  notion  of  inevitable  polarization.  She  had 
campaigned  as  "a  conservative  candidate  who  will  not  vote  for  higher 
taxes. "^^  Clearly,  she  chose  to  make  centripetal  appeals  and  was 
able  to  do  so  with  impunity.   CV  does  not  require  increased  ethnic  or 


^^Ibid.   at  391  n.  5. 

^°JMd.  at  391.  Anglo  voters  cumulated  at  much  lower  levels, 
at  least  in  the  first  election,  though  the  incentives  to  counter- 
mobilization  are  lower  there  than  in  Worcester,  for  in  the  South 
Dakota  case  the  Sioux  population  is  considerably  above  the 
threshold  of  exclusion,  and  so  its  seat  seems  very  safe.  The 
opposite  is  true  in  Worcester  County. 

^^Richard  L.  Cole  and  Delbert  A.  Taebel,  Cumulative  Voting  in 
Local  Elections:  Lessons  from  the  Alcunogordo  Experience,  73  Soc. 
Sci.  Q.  194  (1992);  Richard  L.  Cole,  Delbert  A.  Taebel,  and  Richard 
L.  Engstron,  Cumulative  Voting  in  a  Municipal  Election:  A  Note  on 
Voter  Reactions  and  Electoral  Consequences,  43  West.  Pol.  Q.  191 
(1990) . 

■'^Cole  and  Taebel,  supra   note  31,  at  197-99. 

^^Engstrom,  Taebel,  and  Cole,  supra    note  4,  at  486. 
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racial  tension,  but  It  Is  still  a  system  that  provides  Incentives 
toward  that  end  if  the  environnent  Is  otherwise  conducive. 

29.  It  Is  worth  adding  that  all  forecasts,  Including  the  present 
one,  are  hazardous.  While  electoral  systems  depend  for  their 
operation  on  preexisting  cleavages  and  patterns  of  political 
competition,  they  also  can  change  these  variables.  The  configuration 
of  political  competition  is  especially  vulnerable  to  change  in  a  new 
system  which  alters  electoral  incentives  so  sharply.  If,  for  example, 
white  voters  prove  to  be  less  cohesive  than  they  were  depicted  by  Dr. 
Arrington  at  the  trial,  African  American  voters  may  prove  to  be  less 
cohesive  as  well.  All  else  equal,  the  more  widely  spread  votes  are 
among  various  candidates  in  a  CV  system,  the  smaller  the  number  of 
votes  required  to  secure  a  seat.  Consequently,  maximum  cumulation 
would  be  less  important.  In  a  racially  divided  society,  the  less  the 
need  for  below-maximum  cumulation,  the  less  the  electoral  system  ends 
up  fostering  racial  tension.  As  things  now  stand,  however,  the  rather 
close  approximation  of  the  threshold  of  exclusion  to  the  black 
percentage  of  voting-age  population  makes  maximum  cumulation  the 
safest  strategy  to  guarantee  a   seat. 

30.  A  system  that  sets  up  such  incentives  can  scarcely  be 
commended.  Certainly  such  a  system  ought  not  be  adopted  without  full 
consideration  of  the  interplay  among  variables.  This  is  particularly 
so  when  the  voting-age  population  of  a  group  is  so  close  to  the 
threshold  of  exclusion  that  a  small  degree  of  lack  of  voting  cohesion 
threatens  the  loss  of  the  seat  and  so  creates  incentives  for  in-group 
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candidates  to  raise  the  stakes  and  for  out-group  candidates  to 
counterroobilize  to  attempt  to  wrest  the  seat  away.  This  is  the 
situation  created  by  the  Court's  order  in  Worcester  County. 

31.  Finally,  I  should  point  out  that  my  own  inclinations  are 
by  no  means  hostile  to  novel  electoral  systems.  In  scholarly  writ- 
ing and  in  consulting  with  governments,  I  have  recommended  unfa- 
miliar electoral  systems  to  ameliorate  tensions  in  severely  divided 
societies.  But  no  serious  student  of  this  subject  can  be  unaware 
of  the  need  to  ask  exactly  what  incentives  a  remedial  order  sets 
up.  ^ 


)onild  L.  Horowitz • 


Dona] 
Sworn  to  and  subscribed  before  me  this  cA J^^si^   of  April,  1994, 


Notary  Public 


My  commission  expires 
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STATEMENT  OF  ALLAN  J.  LICHTMAN,  PROFESSOR  OF 
HISTORY,  AMERICAN  UNIVERSITY 

Mr.  LiCHTMAN.  Thank  you  very  much,  Mr.  Chairman,  Mr.  Hyde. 

There  has  indeed  been  a  political  revolution  in  America  over  the 
last  25  years,  a  quiet  revolution  that  has  transformed  the  face  of 
American  politics,  increasing  by  fivefold  the  number  of  black  elect- 
ed officials  in  the  United  States.  As  evidenced  indeed  by  the  exam- 
ple of  Mississippi,  a  critical  factor  in  this  revolution  has  been  litiga- 
tion and  settlement  at  every  level  of  government  under  the  Voting 
Rights  Act. 

As  critical  as  this  revolution  has  been,  however,  it  is  not  new.  We 
had  a  revolution  during  the  Reconstruction  period  of  the  1860's  and 
the  1870's  that  brought  voting  rights  to  newly  freed  slaves  and  that 
elected  black  officials  throughout  the  South.  But  that  revolution,  as 
you  know,  was  lost  and  wasn't  remedied  for  another  hundred  years. 

Part  of  that  loss  was,  of  course,  attributed  to  the  so-called  white 
redeemers  in  the  South  who  sought  to  restore  white  government. 
But  a  deeper  reason  for  the  loss  during  Reconstruction  were  sup- 
porters of  black  rights  who  came  to  believe  that  somehow  during 
the  Reconstruction  period  the  Federal  Government  had  gone  too  far 
in  support  of  black  rights  and  that  somehow  Federal  intervention 
was  now  an  obstacle  to  a  race-neutral  society. 

So,  too,  today  we  are  beginning  to  see  a  backlash  against  black 
elected  officials.  The  attack  today  is  not  on  black  voting  as  it  was 
in  the  post-Reconstruction  era  but  on  black  and  other  minority  dis- 
tricts that  are  still  the  backbone  of  black  representation,  and, 
again,  the  real  problem  is  with  people  of  goodwill,  supporters  of  the 
Voting  Rights  Act,  who  have  somehow  come  to  believe  that  some- 
how we  have  gone  too  far  and  that  vigorous  enforcement  of  the  Vot- 
ing Rights  Act  is  antithetical  to  a  race-neutral  or  colorblind  society. 

I  would  argue — and  I  hope  we  discuss  this  today — that  that  view 
rests  on  a  series  of  fundamental  misconceptions  about  the  Voting 
Rights  Act  and  black  districts.  Let  me  just  mention  a  few  of  them. 

There  has  been  talk  about  the  creation  of  so-called  apartheid  dis- 
tricts, and  yet  the  district  that  engendered  the  Shaw  v.  Reno  deci- 
sion in  North  Carolina  is  one  of  the  most  racially  diverse  districts 
in  the  United  States,  just  53  percent  black  in  its  voting  age  popu- 
lation. 

We  have  heard  the  argument  that  the  creation  of  these  black  dis- 
tricts somehow  balkanizes  and  separates  ourselves.  In  fact,  the  op- 
posite is  true.  Black  districts  are  created  to  deal  with  the  problem 
of  polarized  voting,  and,  once  elected,  black  elected  officials  like 
Mike  Espy,  former  Congressman  from  Mississippi,  today  Secretary 
of  Agriculture,  have  been  able  to  put  together  interracial  coalitions. 

Finally,  we  have  heard  these  districts  are  solely  based  on  race. 
Yet,  in  fact,  analysis  of  the  districts  in  North  Carolina  show  that 
they  unite  people  on  bases  other  than  race.  For  example,  they  unite 
the  less  affluent  who  have  been  divided  and  separated  previously. 

So  I  think  when  we  begin  to  go  beyond  the  rhetoric  and  see  what 
is  going  on  in  black  districts,  people  of  goodwill  will  this  time  come 
together  in  support  of  and  not  in  retreat  from  minority  voting 
rights. 

[The  prepared  statement  of  Mr.  Lichtmsin  follows:] 
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A  quiet  revolution  has  transformed  American  politics  during 
the  past  25  years,  increasing  by  five-fold  the  number  of  black 
elected  officials  in  the  United  States.  Expanded  black 
officeholding  has  enriched  policy  debates  and  provided  a  voice  for 
citizens  with  minimal  access  to  government.  More  than  ever  before 
in  American  history,  government  is  now  responsive  to  the  range  of 
diversity  in  American  life. 

But  black  elected  officials  are  experiencing  a  backlash 
similar  to  that  which  shattered  black  officeholding  after 
Reconstruction.  As  in  the  1870s,  critics  are  winning  support  for 
the  charge  that  government  has  gone  "too  far"  in  protecting  black 
voting  rights. 

Although  there  is  little  danger  today  that  black  officeholding 
will  again  be  wiped  out,  it  is  possible  that  a  combination  of 
shifting  legal  doctrine  and  adverse  public  opinion  will  erode  the 
gains  so  painstakingly  achieved  during  the  last  generation. 

It  took  one  hundred  years  to  remedy  the  inequities 
following  the  collapse  of  Reconstruction.  The  nation  can  ill  afford 
yet  another  period  of  retrenchment  and  rectification. 

Of  the  strides  made  by  African-Americans  following  the  Civil 
War,  black  officeholding  was  most  dismaying  to  whites,  including 
Republican  supporters  of  Reconstruction.  Diarist  Mary  Logan,  wife 
of  Union  General  and  Republican  Senator  John  Logan,  confessed  "that 
when  I  first  visited  Richmond  and  saw  the  negro  members  of  the 
House  and  Senate  of  the  Virginia  legislature  occupying  the  places 
that  were  once  filled  by  the  great  men  of  Virginia,  the  spectacle 
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was  repulsive  to  me." 

Prior  to  the  collapse  of  Reconstruction  in  1876,  blacks  served 
in  congress  from  several  of  the  former  confederate  states.  But  an 
assault  on  black  voting  rights  by  white  "redeemers"  eventually 
eliminated  the  black  ballots  that  had  elected  black  officeholders. 

In  1901,  George  White  of  North  Carolina  became  the  last  black 
representative  of  the  nineteenth  century  to  leave  congress.  In  his 
farewell  address,  titled  "A  Defense  of  the  Negro  Race,"  White  said: 
"This,  Mr.  Chairman,  is  perhaps  the  Negroes'  temporary  farewell  to 
the  American  Congress;  but  let  me  say.  Phoenix-like  he  will  rise  up 
some  day  and  come  again.  These  parting  words  are  in  behalf  of  an 
outraged,  heart-broken,  bruised,  and  bleeding,  but  God-fearing 
people,  faithful,  industrious,  loyal  people  —  rising  people,  full 
of  potential  force."  Not  until  the  restoration  of  voting  rights  for 
black  individuals  and  the  creation  of  black-majority  districts  in 
the  1960s  and  1970s,  would  African-Americans  again  serve  in 
congress  from  southern  states. 

During  Reconstruction,  as  today,  critics  professed  race 
neutrality  and  conjured  fears  of  discrimination  against  whites.  In 
1866,  President  Andrew  Johnson,  vetoed  the  nation's  first  civil 
rights  bill,  writing:  "they  establish  for  the  colored  race 
safeguards  which  go  infinitely  beyond  any  that  the  General 
Government  has  ever  provided  for  the  white  race.  In  fact,  the 
distinction  of  race  and  color  is  made  by  the  bill  to 
operate  in  favor  of  the  colored  and  against  the  white  race." 

By  the  1870s,  the  northern  public  had  become  reluctant  to 
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sustain  black  voting  rights.  "The  whole  public  are  tired  out  with 
these  annual  autumnal  outbreaks  in  the  South  . . .  and  are  ready  now 
to  condemn  any  interference  on  the  part  of  the  Government,"  wrote 
President  Ulysses  Grant  in  1875. 

Post-Reconstruction  redeemers  attacked  black  voting.  Today, 
the  attack  has  shifted  to  black  districts:  still  the  primary  base 
of  black  elected  officials.  Last  summer,  in  Shaw  v.  Reno,  a 
challenge  to  North  Carolina's  congressional  districts,  the  Supreme 
Court  ruled  that  a  district  so  bizarrely  shaped  as  to  have  no 
apparent  basis  other  than  race  could  violate  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment.  A  trial  on  the  merits  of  the 
North  Carolina  claim  was  held  in  early  April  of  1994  and  a  ruling 
is  pending  from  the  district  court. 

A  district  court  in  Louisiana  recently  extended  the  Shaw 
doctrine  in  a  decision  striking  down  the  black-majority  district 
represented  by  first-term  African-American  congressman  Cleo  Fields. 
The  Hays  v.  Louisiana  ruling  suggested  that  any  intentionally 
created  minority  district  could  be  an  unconstitutional  "racial 
gerrymander"  that  must  be  justified  as  narrowly  designed  to  meet  a 
compelling  state  interest. 

Ironically,  the  Hays  decision  sanctions  the  drawing  of  white 
ethnic  or  religious  districts,  no  matter  what  their  shape.  Only 
minority  districts  are  suspect,  because  minorities  are  protected  by 
the  Fourteenth  Amendment.  Thus  is  history  inverted  and  an  Amendment 
crafted  to  empower  minorities  turned  to  their  detriment.  Lawsuits 
have  since  challenged  minority  congressional  districts  in  Georgia, 
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Florida,  and  Texas. 

The  critique  of  minority  districts,  whether  in  courts  of  law 
or  public  opinion,  rests  on  several  misconceptions.  First,  most 
minority  districts  (for  congress  and  other  offices)  are  not  oddly 
shaped,  and  some  of  the  nation's  most  bizarre  districts  were 
crafted  to  protect  white  incumbents. 

Second,  even  oddly  shaped  districts  may  unite  communities  of 
interest  on  a  basis  other  than  race.  The  challenged  Louisiana  and 
North  Carolina  districts  combine  low  income  blacks  and  whites  who 
had  previously  been  fragmented  into  more  affluent  districts.  A 
North  Carolina  survey,  conducted  for  the  Shaw  litigation,  shows 
that  whites  in  the  challenged  districts  are  as  ideologically 
compatible  with  blacks  in  those  districts  as  with  whites  in  the 
more  affluent  white  district  included  in  the  study. 

Third,  despite  comparisons  to  "apartheid"  practices  or 
"balkanization,"   the   districts   now   challenged   as   racial 
gerrymanders  are  among  the  most  racially  mixed  in  the  nation.  The 
North  Carolina  district  that  engendered  the  Shaw  decision,  for 
example,  is  only  53  percent  black  in  voting  age  population. 

Fourth,  minority  districts  do  not  promote  racially  polarized 
voting.  Rather,  such  districts  are  remedies  for  a  white  bloc  vote 
that  denies  minorities  the  opportunity  to  elect  candidates  of  their 
choice.  Candidates  elected  in  racially  polarized  elections  from 
such  districts  have  often  been  able  to  form  interracial  coalitions 
in  their  reelection  campaigns.  A  case  in  point  is  Secretary  of 
Agriculture  Michael  Espy,  elected  to  Congress  in  a  black-majority 
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district  in  Mississippi.  Initially  elected  with  support  from  only 
about  10  percent  of  white  voters,  Espy's  ability  to  attract  strong 
interracial  support  in  reelection  campaigns  helped  make  him  a 
national  political  figure. 

The  North  Carolina  survey  provides  additional  evidence  that 
the  election  of  minority  officials  can  diminish  racial  divisions 
and  racial  stereotypes.  The  survey  showed  that  there  was  no 
relationship  between  the  race  of  a  member  of  congress  and  the  race 
of  constituents  contacting  that  member. 

Fifth,  despite  the  Voting  Rights  Act,  African-Americans  (about 
12  percent  of  the  population)  are  not  overrepresented  in  office. 
African-Americans  constitute  about  8  percent  of  the  membership  of 
the  House  of  Representatives  and  only  1  percent  of  the  membership 
of  the  Senate.  Nationwide  African-Americans  constitute  only  1.5 
percent  of  all  elected  officials,  national,  state,  and  local. 

In  their  attack  on  minority  districts,  it  is  the  opponents  of 
civil  rights  that  are  stirring  racial  discord.  Unless  the  civil 
rights  community  effectively  counterattacks,  there  will  once  more 
be  diminished  opportunities  for  racial  minorities  to  participate  in 
American  political  life. 

Depending  on  the  denouement  of  current  disputes  over  the  Shaw 
doctrine,  congressional  action  may  well  be  warranted.  It  may  become 
necessary  for  Congress  to  specify  the  compelling  national  interest 
in  remedying  voting  discrimination  and  to  indicate  that  this 
interest  transcends  that  geographical  configuration  of  remedial 
districts. 
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Defending  the 
Second  Reconstruction 

Attacks  on  'gerrymandered'  districts  twist  the  14th  Amendment 


BrJIUal. 


IN  the  yeus  following  th« 
poat-Oil  Wir  Reconsauc- 
Uon,  "redeemers'  Krongly 
diacounged  voting  by  blacks.  To- 
day the  anack  bu  ihlfted  to  black 
disthets,  itill  the  primary  baae  of 
black  elected  officials. 

Last  summer  in  Shaw  v.  Reno, 
a  suit  challenging  North  Caroli- 
na's congreasionaJ  districts,  the 
United  Slates  Supreme  Court 
ruled  that  a  dlstzlct  so  fatxarrely 
ahapcd  as  to  have  no  apparent 
basis  other  than  race  could  vio- 
late the  Equal  Protection  Clause 
of  the  14th  Amendment.  A  district 
court  will  ahortiy  dedde  the  fate 
of  the  North  Carolina  plan. 

A  '******^^  court  In  Louisiana 
recently  eslended  the  Shaw  doc- 
trine In  a  dedsian  striking  down 
the  black-maOrlty  disttla  repre- 
sented by  fint-icrm  African  Amer- 
ican Rep.  Qco  Ftelds.  The  Hayes 
V.  Loutaana  ruling  suggested  thst 
any  tittentlonaUy  crested  minority 
district  could  be  sn  unconstttu- 
tional  *Tacial  gerrymander'  that 
would  have  to  be  justified  as  nar- 
rowly designed  to  meet  a  com- 
pelling slate  InteresL 

Iromcally.  the  Hayes  decision 
sanctions  the  drawing  of  white 
ethnic  or  religious  districts  no 
matter  what  their  ahape.  Only  mi- 
noTlty  districts  arc  suspect  be- 
came minorities  are  protected  by 
the  14thAinef¥lmenL  Thus  is  his- 
tory Inverted;  sn  amendmeiu 
crafted  to  empower  mlnortties  is 
tunwd  to  their  dcorimenL  law- 
suits have  since  challenged  mi- 
nority districts  In  Georgia,  FV>r- 
ida.  and  Texas. 

The  critique  of  minority  dis- 
tricts, whether  In  courts  of  law  or 
public  opuuon,  rests  on  several 
misconcepuons.  First,  many  mi- 
nortty  dismcts  (for  Congress  attd 
other  offices)  are  no  more  oddly 
ahaped  than  white  districts,  and 
some  of  the  nsuon's  most  buarre 
districts  were  aafled  to  protect 
white  incumbents.  Only  after  re- 
districting  hsd  begun  to  provide 
opportunities  for  mii>ortty  voters 
did  federal  courts  become  con- 
cerned with  th*  shape  of  districts. 

Second,  oddly  s.-iaped  districts 
may  unite  communities  of  Interest 
on  a  basis  other  than  race.  The 
challenged  Louisiana  and  North 
Carolina  districts  combine  low-u)- 
come  blacks  and  whites  who  had 
previously  been  scattered  in  more 
afOuent  districts   A  survey  con- 


ducted for  the  Shaw  litigation 
shows  that  blacks  and  whites  in 
the  challenged  districts  have 
more  In  common  with  one  an- 
other Ideologically  than  blacks 
and  whites  in  the  moat  geographi- 
cally compact  district  in  the  state. 
Despite  the  usually  wide  racial 
differences  in  opituon,  the  survey 
shows  that  whites  m  the  chal- 
lenged districts  are  about  as  com- 
patible Ideologically  with  blacks 
In  the  districts  as  with  whites. 

Third,  despite  comparisons  to 
'apartheid*  pracuces  or  'balkan- 
iBtion,'  the  districts  mnr  chal- 
lenged as  radal  gerrymanders  are 
among  the  most  racially  mixed  in 
Ihe  nation.  The  North  Carolina 
district  that  engendered  the  Shaw 
decision  is  ooly  53  perccitt  black 


black  as  a  white  member  of  Con- 
gress. Minority  officials  elected 
with  token  white  votes  have 
gaiiied  considerable  whiu  sup- 
port in  reelection  campaigiu. 

The  argument  over  racial  ger- 
rymandering IS  beuig  manipu- 
lated for  poUucal  ends.  In  the 
hope  or  drauung  Democratic 
votes  from  neighbormg  disttlcis, 
the  Republican  Party  supported 
the  creation  of  heavily  concen- 
trated rmnority  districts.  After 
this  soatec  failed.  Republican 
jouied  the  attack  on  minority  dis- 
tricts, hoping  to  undo  plans 
crafted  by  Democratic  legisla- 
tures. The  Republican  National 
Committee  is  an  intervening 
plaintifr  m  Shsw  v.  Reno. 

During  Reconstruction,  as  lo- 


in voting  age  population. 

Fourth,  minority  disoicis  do 
iu>t  promote  racially  polarized  vo- 
ting. Rather,  such  dismcts  are 
remedies  for  a  pieexisling  white- 
bloc  vote  that  denies  minorities 
the  chance  to  elect  candidates  of 
theu'  choice.  Prior  to  the  creation 
of  minority  districts,  no  Southern 
state  had  elected  a  black  member 
of  Congress  In  the  20th  century. 
Nationwide,  blacks  now  consti- 
tute fewer  than  10  percent  of  US 
House  members  and  only  1  per- 
cent of  Senate  members. 

By  showing  that  minorities  can 
represent  both  imnorlties  and 
whites,  the  election  of  minority 
officials  has  diminished  racial  di- 
visions. The  North  Carolina  sur- 
vey shows  that  whiu  constituents 
are  about  as  likely  to  contact  a 


day,  critics  made  inroads  into 
public  opituon  by  prolessuvg  race 
neutrality  aiuj  conjuring  feats  of 
discrimination  against  whites. 
Then,  as  now,  even  defeiulets  of 
civil  rights  grew  weary  of  main- 
taining the  vigilance  needed  to 
preserve  mmority  rights. 

The  opponents  of  dvil  rights 
are  stimng  racial  discord.  Unless 
the  dvil  rights  community  effec- 
tively counterattacks,  there  will 
again  be  diminished  opportum- 
ties  for  ladal  minorities  to  par- 
ticipate in  American  political  life. 

mMianJ.lMhtmcmisjirofesstrr 
of  history  at  American  Uni- 
verrity  in  Waslttngton  and  an 
expert  witness  Jot  de/endants 
tn  Stuixv  V.  Reno  and  Hayes  v. 
l/misutna. 
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Mr.  Edwards.  Thank  you. 

May  I  interrupt  to  welcome  the  gentleman  from  North  Carolina, 
Congressman  Howard  Coble. 

Mr.  Coble.  Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  Mr.  Lund. 

Mr.  Lund.  In  the  interests  of  time,  I  will  waive  my  right  to  make 
a  statement,  sir. 

STATEMENT  OF  BERNADINE  ST.  CYR,  NEW  ROADS,  LA 

Ms.  St.  Cyr.  Thank  you  very  much. 

I  am  Bernadine  St.  Cyr,  and  I  am  pleased  to  be  here,  and  I  ap- 
preciate the  opportunity  to  come. 

I  was  bom  in  New  Roads,  LA.  I  have  lived  in  Louisiana  all  of 
my  life.  I  finished  high  school  in  1965.  That  summer  I  walked  in 
many  picket  lines  seeking  the  integration  of  schools  and  other  pub- 
lic offices.  Shortly  after,  I  began  my  involvement  in  politics.  I 
worked  in  the  campaign  when  the  first  black  ran  for  city  council 
and  lost.  I  have  been  politically  involved  ever  since.  I  have,  how- 
ever, seen  some  progress  but  believe  we  have  a  long  way  to  go.  I 
also  believe  that  in  many  areas  we  are  losing  ground.  Progress 
comes  so  slow,  and  discrimination  is  still  alive  and  well. 

I  was  brought  up  in  an  atmosphere  of  discrimination  and  have 
faced  many  racist  situations.  However,  it  is  1994  and  there  are  still 
lingering  effects  of  racism.  We  still  have  an  all-white  Falls  River 
Academy,  a  nearly  all-black  Rosewall  Elementary  School,  a  nursing 
home  which  places  white  patients  on  one  wing  and  black  on  an- 
other, an  all-white  city  council  with  a  56.7  black  voter  registration. 

I  am  a  two-time  candidate  for  New  Roads  City  Council.  The  elec- 
tion system  is  a  95-year-old  at-large  system  with  a  majority  vote 
requirement,  a  system  in  which  whites  have  been  able  to  consoli- 
date their  votes  against  other  black  candidates.  I  ran  in  1989  and 
1992.  Although  I  lost  both  races,  I  am  clearly  the  candidate  of  my 
race.  The  second  campaign  was  most  difficult  because  I  was  a 
plaintiff  in  Rodney  v.  McKeithen,  a  police  jury  reapportionment 
lawsuit  which  we  won.  Now  we  have  four  black  jurymen  out  of  12 
rather  than  2  out  of  12  who  have  been  elected  since  1980. 

One  thing  is  clear  to  me  as  a  community  activist,  an  NAACP 
legal  redress  officer,  a  two-time  candidate  for  the  New  Roads  City 
Council,  a  plaintiff  in  Major  v.  Treen  which  created  the  first  major- 
ity black  congressional  district  in  New  Orleans,  Rodney  v. 
McKeithen  which  created  five  majority  districts  rather  than  two, 
and  as  a  member  of  a  group  of  black  voters  who  tried  to  intervene 
in  Hays  v.  Louisiana  but  was  denied  the  opportunity  to  do  so  by 
a  Shreveport,  LA,  court  judge.  Hays  v.  Louisiana  has  brought  us 
some  hope,  and  I  am  a  member  of  the  Fourth  District. 

It  is  clear  to  me  that  the  Voting  Rights  Act  is  a  necessary  vehi- 
cle. The  Voting  Rights  Act  is  not  self-enforcing.  The  lack  of  enforce- 
ment weakens  the  Act.  The  police  juror  case  demonstrates  how  it 
works,  while  the  city  of  New  Roads,  LA,  all-white  council  dem- 
onstrates that  the  act  has  not  been  tough  enough. 

Where  I  am  from,  whites  are  not  likely  to  vote  for  a  black  can- 
didate, and  when  you  speak  out  for  equality  and  justice,  you  be- 
come an  undesirable  candidate.  Vote  buying,  indebtedness,  fear, 
and  poor  economic  conditions  play  a  strong  role  in  the  political 
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process  and  make  it  extremely  difficult  to  be  elected.  In  some  cases, 
it  seems  impossible. 

Through  my  work  with  the  Louisiana  Hunger  Coalition  and  the 
Louisiana  Survivor  Coalition,  both  statewide  advocacy  and  legisla- 
tive networks  founded  by  Annie  Smart,  the  only  black  woman  to 
run  against  Russell  Long,  I  understand  how  important  the  political 
and  legislative  process  is.  It  would  be  difficult  to  run  this  country 
without  the  implementation  of  that  process.  That  is  how  important 
the  Voting  Rights  Act  is.  From  a  grassroots  level,  I  have  seen  the 
difference  it  can  make,  and  to  retreat  from  it  would  be  a  grave  mis- 
take. Without  the  Voting  Rights  Act  and  stronger  enforcement  of 
the  Act,  I  believe  that  we  would  again  relive  the  days  of  the  sixties. 

[The  prepared  statement  of  Ms.  St.  Cyr  follows:] 
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STATEMENT  OF  BERNARDINE  ST.  CYR 

BEFORE  THE  SUBCOMMITTEE  ON  CIVIL  AND  CONSTITUTIONAL  RIGHTS 

OF  THE  UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

COMMITTEE  ON  THE  JUDICIARY 

VOTING  RIGHTS  ROUNDTABLE  DISCUSSION 

MAY  11,  1994 


GOOD  MORNING  MR.  CHAIRMAN,  MEMBERS  OF  CONGRESS,  VOTING  RIGHTS 
ACTIVISTS,  AND  CONCERNED  CITIZENS.  IT  IS  A  PRIVILEGE  AND  AN  HONOR  FOR 
ME  TO  PARTICIPATE  IN  THIS  ROUNDTABLE  DISCUSSION,  AND  I  THANK  YOU  FOR 
INVITING  ME  TO  JOIN  YOU  TODAY. 

I  WAS  BORN  IN  NEW  ROADS,  LOUISIANA,  AND  I  HAVE  LIVED  IN  EITHER 
NEW  ROADS  OR  NEW  ORLEANS,  LOUISIANA  MY  ENTIRE  LIFE.  I  ATTENDED 
SEGREGATED  LOUISIANA  SCHOOLS  FOR  TWELVE  YEARS,  AND  I  GRADUATED 
FROM  AN  ALL-BLACK  HIGH  SCHOOL  IN  NEW  ROADS  IN  1964.  AS  A  STUDENT,  I 
WALKED  IN  MANY  PICKET  LINES  SEEKING  THE  INTEGRATION  OF  SCHOOLS  AND 
PUBLIC  FACILITIES  IN  NEW  ROADS,  AND  ELSEWHERE  IN  LOUISIANA.  I  GREW  UP 
IN  AN  ENVIRONMENT  OF  STATE-IMPOSED  DISCRIMINATION  AND,  LIKE  MANY 
BLACK  CITIZENS  OF  LOUISIANA,  I  HAVE  FACED  NUMEROUS  OBSTACLES  BECAUSE 
OF   MY   RACE. 

MY  FIRST  INVOLVEMENT  IN  ELECTORAL  POLITICS  WAS  AS  A  VOLUNTEER 
IN  THE  CAMPAIGN  OF  THE  FIRST  BLACK  CANDIDATE  FOR  NEW  ROADS  CITY 
COUNCIL.  THE  BLACK  CANDIDATE  LOST  THE  ELECTION,  EVEN  THOUGH  HE 
HAD  THE  SUPPORT  OF  THE  OVERWHELMING  MAJORITY  OF  BLACK  VOTERS  IN 
NEW    ROADS.    I    HAVE    BEEN    POLITICALLY    INVOLVED    EVER    SINCE   THAT 
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CAMPAIGN.  FORTUNATELY,  I  HAVE  LIVED  TO  WITNESS  AND  ENJOY  THE 
BENEFITS  OF  MANY  OF  THE  STRUGGLES  FOR  CIVIL  RIGHTS  IN  THE  1960S, 
INCLUDING  THE  MANY  ADVANCES  THAT  CAN  BE  CREDITED  TO  THE 
ENFORCEMENT  OF  THE  VOTING  RIGHTS  ACT  OF  1965.  HOWEVER,  I  BELIEVE 
THAT  FOR  ALL  OF  THE  PROGRESS  OF  THE  LAST  THREE  DECADES,  IN  SOME 
AREAS  WE  ARE  LOSING  GROUND,  IN  MANY  OTHERS  PROGRESS  COMES  TOO 
SLOWI.Y,  AND  DISCRIMINATION  IS  STILL  ALIVE  AND  WELL.  WE  HAVE  A  LONG 
WAY  TO  GO. 

EVEN  IN  1994,  THERE  ARE  STILL  LINGERING  SIGNS  OF  RACISM  AND 
EFFECTS  OF  DISCRIMINATION  IN  NEW  ROADS.  WE  STILL  HAVE  THE  ALL-WHITE 
FALSE  RIVER  ACADEMY,  WHICH  WAS  CREATED  AFTER  THE  1954  BROWN  v. 
BOARD  OF  EDUCATION  DECISION,  PARTIALLY  WITH  STATE  FUNDS,  TO  AVOID 
INTEGRATION  OF  THE  LOCAL  PUBLIC  SCHOOLS.  ROSENWALD  ELEMENTARY 
SCHOOL,  WHICH  I  ATTENDED  AS  A  CHILD,  IS  STILL  NEARLY  ALL  BLACK,  AS  IT 
WAS  WHEN  I  ATTENDED.  AS  LEGAL  REDRESS  CHAIR  OF  THE  NEW  ROADS 
BRANCH  OF  THE  NAACP.  I  HAVE  RECEIVED,  AND  BEGUN  TO  INVESTIGATE 
COMPLAINTS  THAT  A  LOCAL  NURSING  HOME  PLACES  ITS  WHITE  PATIENTS  ON 
ONE  WING  OF  THE  HOME,  AND  ITS  BLACK  PATIENTS  ON  ANOTHER.  AND, 
ALTHOUGH  BLACKS  ARE  A  MAJORITY  OF  THE  POPULATION  OF  NEW  ROADS,  NO 
MORE  THAN  ONE  AFRICAN-AMERICAN  HAS  EVER  SERVED  ON  THE  FIVE-MEMBER 
CITY  COUNCIL,  AND  NONE  SERVE  ON  THE  COUNCIL  TODAY. 

IN  1993,  THE  INCUMBENT  AFRICAN- AMERICAN  COUNCILMAN  DECIDED  TO 
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STEP  DOWN  AFTER  20  YEARS  OF  SERVICE.  I  WAS  ONE  OF  THREE  BLACK 
CANDIDATES  IN  THE  1993  CITY  COUNCIL  RACE,  AND  ALL  THREE  OF  US  WERE 
DEFEATED.  AS  A  RESULT,  FOR  THE  FIRST  TIME  IN  TWENTY  YEARS,  AN  ALL- 
WHITE  NEW  ROADS  CITY  COUNCIL  TOOK  OFFICE  ON  JANUARY  1  OF  THIS  YEAR, 
AND  WILL   SERVE   UNTIL   JANUARY    1    OF    1999. 

I  RAN  FOR  CITY  COUNCIL  IN  1989  AND  IN  1993  UNDER  AN  AT-LARGE 
SYSTEM,  WITH  A  MAJORITY  VOTE  REQUIREMENT.  IN  BOTH  ELECTIONS  I  WAS 
ONE  OF  THE  TOP  VOTE-GETTERS  IN  THE  PRIMARY,  AND  WOULD  HAVE  EASILY 
WON  A  SEAT  ON  THE  COUNCIL  IF  A  PLURALITY,  RATHER  THAN  A  MAJORITY  OF 
VOTES  WAS  REQUIRED  FOR  ELECTION.  IN  BOTH  RACES,  I  WAS  ONE  OF  THE  MOST 
POPULAR  CANDIDATES,  LARGELY  BECAUSE  OF  THE  STRONG  SUPPORT  THAT  I 
RECEIVED  FROM  BLACK  VOTERS  IN  NEW  ROADS.  HOWEVER,  IN  BOTH 
ELECTIONS,  I  LOST  IN  THE  RUN-OFF  (OR  "SECOND  PRIMARY")  ELECTION 
BECAUSE,  UNDER  NEW  ROADS'  AT-LARGE  ELECTION  SYSTEM  WITH  A  MAJORITY 
VOTE  REQUIREMENT,  IF  WHITES  CHOOSE  TO  CONSOLIDATE  THEIR  VOTES 
AGAINST  BLACK  CANDIDATES  AND  INSTEAD  CONCENTRATE  THEIR  SUPPORT  FOR 
WHITE  CANDIDATES,  THEY  ARE  USUALLY  ABLE  TO  DETERMINE  THE  OUTCOME 
OF  THE  ELECTIONS. 

ALTHOUGH  I  LOST  THE  1989  AND  1993  COUNCIL  RACES  I  WAS  CLEARLY 
THE  CANDIDATE  OF  CHOICE  OF  NEW  ROADS'  BLACK  VOTERS.  I  HAD  ENORMOUS 
DIFFICULTY,  THOUGH,  IN  GAINING  SIGNIFICANT  WHITE  SUPPORT  FOR  MY 
CANDIDACY.    FOR  EXAMPLE,  I  AM  A  BUSINESSWOMAN,  AND  WHEN  I  RAN  FOR 
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CITY  COUNCIL  IN  1989,  I  WAS  A  VERY  ACTIVE  MEMBER  OF  THE  LOCAL  CHAMBER 
OF  COMMERCE.  NEVERTHELESS,  WHEN  I  SOUGHT  THE  CHAMBER  OF 
COMMERCE'S  SUPPORT  FOR  MY  CANDIDACY,  I  WAS  UNSUCCESSFUL,  EVEN 
THOUGH  THEY  TRADITIONALLY  SUPPORTED  THEIR  MEMBERS  IN  CAMPAIGNS 
FOR  ELECTED  OFFICES.  WHEN  I  CAMPAIGNED  IN  WHITE  AREAS,  I  WAS 
FREQUENTLY  RECEIVED  WITH  HOSTILITY.  AS  A  VOLUNTEER  FOR  OTHER  BLACK 
CANDIDATES,  I  HAVE  ENCOUNTERED  SIMILAR  HOSTILITY  WHILE  CAMPAIGNING 
IN  WHITE  AREAS. 

MY  SECOND  CAMPAIGN  WAS  EVEN  MORE  DIFFICULT  BECAUSE  BY  THEN 
I  HAD  BECOME  A  PLAINTIFF  IN  RODNEY  V.  MCKEITHEN.  A  LAWSUIT  THAT 
CHALLENGED  THE  REAPPORTIONMENT  OF  THE  POINTE  COUPEE  PARISH  POLICE 
JURY,  AND  I  HAD  BEEN  OUTSPOKEN  IN  MY  SUPPORT  FOR  A  CHANGE  FROM  THE 
AT-LARGE  CITY  COUNCIL  ELECTION  SYSTEM  TO  A  SINGLE-MEMBER  DISTRICT 
ELECTION  SYSTEM  IN  NEW  ROADS.  MANY  WHITES  IN  LOUISIANA  ARE 
UNWILLING  TO  VOTE  FOR  BLACK  CANDIDATES  UNDER  ANY  CIRCUMSTANCES. 
BLACK  CANDIDATES  WHO  SPEAK  OUT  FOR  EQUALITY  AND  JUSTICE  ARE  EVEN 
MORE  UNPOPULAR  AND  UNDESIRABLE  FROM  THE  PERSPECTIVE  OF  WHITE 
VOTERS.  ECONOMIC  COERCION  AND  OTHER  FORMS  OF  INTIMIDATION  OF  BLACK 
VOTERS  COMBINE  WITH  POOR  ECONOMIC  CONDITIONS  IN  THE  PARISH  TO 
STRONGLY  INFLUENCE  THE  LOCAL  POLITICAL  PROCESS  AND  MAKE  IT 
EXTREMELY  DIFFICULT  FOR  BLACK  CANDIDATES  TO  BE  ELECTED  OUTSIDE  OF 
DISTRICTS  WHERE  BLACKS  ARE  AN  EFFECTIVE  MAJORITY  OF  THE  VOTING 


206 


POPULATION.  UNDER  THESE  CIRCUMSTANCES,  IT  HAS  BEEN  EXTREMELY 
DIFFICULT,  AND  AT  TIMES  NEARLY  IMPOSSIBLE,  FOR  BLACKS  TO  BE  ELECTED 
UNDER  NEW  ROADS'  AT-LARGE  ELECTION  SYSTEM,  COMBINED  WITH  THE 
MAJORITY  VOTE  REQUIREMENT  WHICH  APPLIES  TO  LOUISIANA  ELECTIONS. 

ONE  THING  IS  CLEAR  TO  ME  AS  A  COMMUNITY  ACTIVIST;  NAACP  LEGAL 
REDRESS    OFFICER;    A   TWO-TIME   CANDIDATE   FOR   THE   NEW    ROADS    CITY 
COUNCIL;    A   PLAINTIFF   IN   MAJOR   v.    TREEN.   WHICH   CREATED   THE  FIRST 
MAJORITY      BLACK      CONGRESSIONAL      DISTRICT      IN      LOUISIANA      SINCE 
RECONSTRUCTION;  A  PLAINTIFF  IN  RODNEY    v.  MCKEITHEN.  WHICH  CREATED 
5  BLACK-MAJORITY  POLICE  JURY  DISTRICTS  INSTEAD  OF  THE  2  THAT  EXISTED 
BEFORE  THE  LAWSUIT;  AND  AS  A  MEMBER  OF  A  GROUP  OF  BLACK  VOTERS  WHO 
TRIED  TO  INTERVENE  IN  DEFENSE  OF  THE  FOURTH  CONGRESSIONAL  DISTRICT 
OF  LOUISIANA  IN  HAYS  v.  LOUISIANA.  BUT   WERE  DENIED  THE  OPPORTUNITY 
TO  DO  SO  BY  THE  THREE-JUDGE  FEDERAL  COURT  THAT  TRIED  THE  CASE:   THE 
VOTING  RIGHTS  ACT  HAS  BEEN  A  KEY  TO  PROVIDING  BLACK  VOTERS  AN  EQUAL 
OPPORTUNTTY  TO  PARTICIPATE  IN  THE  POLITICAL  PROCESS  THROUGHOUT  THE 
STATE  OF  LOUISIANA.      HOWEVER,  THE  VOTING  RIGHTS  ACT  IS  NOT  SELF- 
ENFORCING,  AND  STRONG  SUPPORT  FOR  ENFORCEMENT  BY  PRIVATE  CITIZENS 
AND  ORGANIZATIONS   AS  WELL  AS  FEDERAL  GOVERNMENT  ENFORCEMENT  OF 
THE  ACT,  ARE  BOTH  ESSENTIAL  COMPONENTS  OF  FULL  ENFORCEMENT  OF  THE 
ACT.  THE  INCREASING  EXPENSE  AND  DIFFICULTY  ASSOCIATED  WITH  BRINGING 
A  SUCCESSFUL    VOTING  RIGHTS  CASE      MAKES  PRIVATE  ENFORCEMENT  FAR 
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MORE  DIFFICULT.  ULTIMATELY,  EITHER  WEAK  PRIVATE  ENFORCEMENT  OR 
WEAK  GOVERNMENT  ENFORCEMENT  WILL  SERIOUSLY  UNDERMINE  THE 
EFFECTIVENESS  OF  THE  ACT. 

THE  CREATION  OF  LOUISIANA'S  SECOND  MAJORITY-BLACK 
CONGRESSIONAL  DISTRICT,  THE  FOURTH  CONGRESSIONAL  DISTRICT,  WHICH  I 
AM  A  RESIDENT  OF,  REPRESENTED  REAL  PROGRESS  IN  VOTING  RIGHTS  IN 
LOUISIANA.  THE  HAYS  v.  LOUISIANA  DECISION  WAS  A  SETBACK  TO  VOTING 
RIGHTS,  BUT  HOPEFULLY  IT  WAS  ONLY  A  TEMPORARY  SETBACK.  THE 
OPPORTUNITY  TO  ELECT  A  REPRESENTATIVE  OF  MY  CHOICE  IN  CONGRESSIONAL 
ELECTIONS  IS  VERY  IMPORTANT  TO  ME,  AS  I  BELIEVE  IT  IS  FOR  MANY  BLACK 
VOTERS  WHO  LIVE  IN  THE  FOURTH  CONGRESSIONAL  DISTRICT.  IT  WAS  MY 
CONCERN  ABOUT  THE  PRESERVATION  OF  THE  DISTRICT  THAT  PROMPTED  ME  TO 
TRY  TO   INTERVENE  IN  THE  HAYS  v.  LOUISIANA  LAWSUIT. 

THE  CURRENT  POINTE  COUPEE  PARISH  POLICE  JURY  ALSO  ILLUSTRATES 
THE  STRENGTH  OF  THE  VOTING  RIGHTS  ACT  WHEN  IT  IS  PROPERLY  ENFORCED. 
THE  JUSTICE  DEPARTMENT  REFUSED  TO  ALLOW  THE  PARISH  TO  IMPLEMENT 
RACIALLY  DISCRIMINATORY  REDISTRICTING  PLANS  ADOPTED  BY  THE  PARISH 
POLICE  JURY  OVER  THE  OBJECTION  OF  ITS  BLACK  MEMBERS.  THE  RODNEY  v. 
MCKEITHEN  LAWSUIT  LED  TO  THE  POLICE  JURY'S  ADOPTION  OF  A  PLAN  THAT 
ALLOWED  THE  ELECTION  OF  FOUR  BLACK  POLICE  JURY  MEMBERS  --  DOUBLE 
THE  NUMBER  OF  BLACK  REPRESENTATIVES  ELECTED  UNDER  THE  OLD 
REDISTRICTING  PLAN,  AND  THE  LARGEST  NUMBER  OF  BLACK  REPRESENTATIVES 
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EVER  ELECTED  TO  THE  PARISH  POLICE  JURY  IN  THE  HISTORY  OF  THE  PARISH. 
UNDER  THE  NEW  REDISTRICTING  PLAN,  BLACKS  ARE  ALSO  THE  MAJORITY  OF 
THE  POPULATION  IN  ANOTHER  DISTRICT,  MAKING  A  TOTAL  OF  FIVE  DISTRICTS 
IN  WHICH  BLACK  VOTERS  HAVE  A  REALISTIC  OPPORTUNITY  TO  ELECT 
CANDIDATES  OF  THEIR  CHOICE. 

ON  THE  OTHER  HAND,  THE  CITY  OF  NEW  ROADS,  LOUISIANA,  WITH  AN 
ALL-WHITE     COUNCIL     GOVERNING     A     BLACK-MAJORITY  POPULATION, 

DEMONSTRATES  THAT  THE  ACT  IS  STILL  NOT  FULLY  ENFORCED,  AND  IT  IS  NOT 
SELF-ENFORCING. 

THROUGH  MY  WORK  WITH  THE  LOUISIANA  HUNGER  COALITION  AND 
LOUISIANA  SURVIVAL  COALITION  ~  A  STATEWIDE  ADVOCACY  AND  LEGISLATIVE 
NETWORK  FOUNDED  BY  ANNE  SMART,  THE  ONLY  BLACK  WOMAN  TO  RUN 
AGAINST  RUSSELL  LONG  -  I  UNDERSTAND  HOW  IMPORTANT  THE  POLITICAL 
AND  LEGISLATIVE  PROCESS  IS.  I  UNDERSTAND  THAT  THERE  IS  A  RELATIONSHIP 
BETWEEN  HOW  REPRESENTATIVES  ARE  ELECTED  AND  THHR  SENSE  OF 
ACCOUNTABILITY  TOWARDS  THE  PEOPLE  WHO  HAVE  ELECTED  THEM.  FROM  A 
GRASSROOTS  LEVEL,  I  HAVE  SEEN  THE  IMPACT  THAT  THE  VOTING  RIGHTS  ACT 
CAN  HAVE  ON  BLACK  VOTERS'  OPPORTUNITIES  TO  PARTICIPATE  IN  ELECTIONS 
AND  TO  ELECT  CANDIDATES  OF  THEIR  CHOICE.  FUNDAMENTALLY,  I  BELIEVE 
THAT  THE  ACT  -  BY  MAKING  THE  PROCESS  MORE  OPEN  AND  ALLOWING  VOTERS 
TO  ELECT  REPRESENTATIVES  FROM  MORE  DIVERSE  POINTS  OF  VIEW  ~  HAS 
BENEFITTED  NOT  ONLY  BLACK  VOTERS,  BUT     IN  FACT  HAS  IMPROVED  OUR 


209 


SYSTEM  OF  GOVERNMENT  OVERALL.  I  BELIEVE  THAT  IT  WOULD  BE  DIFFICULT 
TO  RUN  THE  COUNTRY  NOW  WITHOUT  THE  DIVERSE  REPRESENTATION  THAT 
HAS  BEEN  MADE  POSSIBLE  LARGELY  THROUGH  THE  ENFORCEMENT  OF  THE 
VOTING  RIGHTS  ACT.     THAT'S  HOW  IMPORTANT  THE  VOTING  RIGHTS  ACT  IS. 

CONGRESSMEN,  I  HAVE  SEEN  FIRSTHAND  THE  DIFFERENCE  THAT  THE 
VOTING  RIGHTS  ACT  CAN  MAKE.  ON  A  GRASSROOTS  LEVEL  I  KNOW  THE 
IMPORTANT  CONTRIBUTION  THAT  THE  VOTING  RIGHTS  ACT  HAS  MADE.  THE 
VOTING  RIGHTS  ACT  HAS  TRULY  SUCCEEDED  BY  MAKING  GOVERNMENT  AT 
EVERY  LEVEL  BETTER  REFLECT  THE  DIVERSITY  OF  THE  PEOPLE  WHO  ARE 
GOVERNED,  AND  BY  MAKING  ELECTED  OFFICIALS  MORE  ACCOUNTABLE  TO 
THEIR  CONSTITUENTS.  WITHOUT  THE  VOTING  RIGHTS  ACT,  I  FEAR  A  RETURN 
TO  THE  WORLD  OF  DISCRIMINATION  AND  SEGREGATION  THAT  I  GREW  UP  IN. 
WE  ONLY  NEED  TO  LOOK  BACK  TO  THE  DAYS  OF  EXCLUSION  OF  BLACK  VOTERS 
FROM  THE  POLLS,  PURGING  BLACK  VOTERS  FROM  ELECTIONS  LISTS,  AND 
DEVELOPING  OTHER  DEVICES  TO  PREVENT  FULL  POLITICAL  EQUALITY  AMONG 
BLACKS  AND  WHITES,  TO  KNOW  THAT  TURNING  THE  CLOCK  BACK  ON  VOTING 
RIGHTS  WOULD  BE  AGONIZING,  DANGEROUS,  AND  WRONG.  NOW  IS  NOT  THE 
TIME  TO  RETREAT  FROM  THE  ACT  --  THE  ACT  IS  A  SUCCESS.  INSTEAD,  I  HOPE 
THAT  THIS  SUBCOMMITTEE  WILL  EXAMINE  WAYS  OF  STRENGTHENING 
ENFORCEMENT  OF  THE  VOTING  RIGHTS  ACT  AND  GIVE  SERIOUS  ATTENTION  TO 
MAKING  THE  ACT  EVEN  MORE  EFFECTIVE. 

I  LOOK  FORWARD  TO  CONTINUING  THIS  DISCUSSION  OF  THE  VOTING 
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RIGHTS    ACT,       AND    AGAIN    I    THANK    YOU    FOR    THIS    OPPORTUNITY      TO 
PARTICIPATE  IN  THIS  VOTING  RIGHTS  ROUNDTABLE  DISCUSSION. 
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Mr.  Edwards.  Thank  you. 

Let  me  interrupt  to  introduce  and  welcome  Barney  Frank,  Con- 
gressman from  Massachusetts. 

Barney,  do  either  you  or  Howard  want  to  make  a  statement? 

Mr.  Frank.  Only  that  I  think  this  is  important  an  issue  as  we 
have  before  us,  the  question  of  adapting  the  Voting  Rights  Act  to 
various  trends,  and  I  am  pleased  to  listen. 

Mr.  Edwards.  Thank  you.  Mr.  Taylor. 

STATEMENT  OF  STUART  TAYLOR,  JOURNALIST,  LEGAL  TIMES 

Mr.  Taylor.  Mr.  Chairman,  Mr.  Ranking  Minority  Member,  my 
name  is  Stuart  Taylor.  I  am  a  working  journalist.  As  such,  I  am 
flattered  to  be  included  in  such  distinguished  company,  and  as  such 
I  must  apologize  for  jumping  up  periodically  and  running  into  the 
hallway,  making  phone  calls  to  see  if  the  White  House  will  ever 
make  up  its  mind  about  appointing  a  Supreme  Court  Justice. 

I  would  like  to 

Mr.  Edwards.  Are  you  a  candidate? 

Mr.  Taylor.  I  volunteered  my  services  a  year  ago  in  print,  but 
I  haven't  heard  from  them.  That  was  after  Governor  Cuomo,  Chief 
Judge  Kaye,  and  various  others  had  turned  them  down,  including 
William  Kunstler.  I  thought,  if  William  Kunstler  turns  them  down, 
why  not  me?  I  think  he  was  volunteering  his  turndown  though,  I 
don't  believe  he  was  requested. 

I  would  like  to  speak  in  very  broad  brush  terms.  I  don't  consider 
myself  a  particular  expert  in  this  area.  I  have  written  about  it,  and 
I  hope  maybe  I  make  up  in  objectivity  to  some  extent  what  I  lack 
in  expertise. 

As  I  see  it,  we  have  a  very  serious  problem,  racial  bloc  voting, 
which  is  serious  first  because  it  leads  in  many  parts  of  the  country 
still  to  the  exclusion  of  blacks,  Hispanic-Americans,  and  perhaps 
Asian-Americans  from  winning  elective  office  in  anything  like  pro- 
portionate numbers,  and  I  think  generally  speaking  it  would  be 
nice  if  we  had  roughly  proportionate  representation  as  long  as  it 
came  about  through  natural  means.  It  doesn't  seem  to  come  about 
through  natural  means. 

The  second  problem  I  see  with  racial  bloc  voting  is  that  it  perpet- 
uates what  divides  us.  We  have  a  primary  solution  that  our  courts 
and  the  Congress  have  developed  to  that  particular  problem.  Typi- 
cally, it  is  to  find  ways  of  drawing  majority  minority  districts. 
Sometimes  it  is  very  easy  if  you  have  concentrations  of  population. 
Sometimes  it  involves  considerable  stretching  and  bizarre  gerry- 
mandering, as  occurred  in  the  district  in  question  in  Shaw  v.  Reno. 

I  think  the  problem  that  solution  raises  is  not  racial  preference 
in  the  usual  sense,  and  for  that  reason  I  disagree  with  those  who 
see  Shaw  v.  Reno  as  an  assertion  of  white  rights  against  black 
rights.  I  think  it  demonstrates  the  problem  that  racial  gerry- 
mandering as  a  remedial  device  poses  when  it  is  carried  to  ex- 
tremes is  twofold. 

One,  it  perpetuates  racial  polarization  by  encouraging  politicians 
of  all  races  to  appeal  only  or  primarily  to  members  of  their  own 
race.  If  you  put  people  in  a  district  where  they  only  need  to  appeal 
to  members  of  their  own  race,  that  is  what  they  are  likely  to  do, 
whites  and  blacks  alike,  and  when  we  stretch  too  hard  to  draw  ma- 
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jority  minority  districts,  an  inevitable  side  effect  is  to  create  whiter 
districts  in  the  surrounding  area.  That  too,  it  seems  to  me,  leads 
to  racial  polarization. 

I  think  this  particular  remedy  also  has  a  tendency  to  entrench 
racial  bloc  voting,  to  perpetuate  it  perhaps  ad  infinitum,  by  putting 
the  law's  imprimatur  on  the  notion  that  it  is  natural  and  expected. 
I  am  reminded  of  a  phrase  Justice  Scalia  used  many  years  ago  in 
another  context,  "the  disease  as  cure,"  and  for  those  reasons,  I  am 
troubled  as  the  Supreme  Court  was  in  Shaw  v.  Reno  by  extremes 
of  racial  gerr3rmandering. 

At  the  same  time,  I  am  not  sure  that  anybody  has  proposed  a 
very  adequate  alternative  to  race-conscious  redistricting  when  we 
do  need  some  kind  of  remedy  for  the  type  of  racially  polarized  vot- 
ing that  has  an  exclusionary  effect,  as  it  does. 

This  leads  me  to  think,  and  I  think  it  is  leading  the  Supreme 
Court  to  think,  that  some  kind  of  muddled  moderate  compromise — 
you  can  gerrymander  a  little  bit  but  not  too  much — may  be  the 
lesser  evil  here. 

Lani  Guinier,  of  course,  and  others  have  proposed  cumulative 
voting  as  a  creative  alternative  to  gerr3rmandering,  to  racial  gerry- 
mandering. I  think  cumulative  voting  has  one  salient  attraction  in 
that  regard  which  is  that  people  who  choose  to  concentrate  their 
votes  behind  one  candidate  for  reasons  partially  of  race  at  least  are 
doing  so  by  individual  choice,  they  are  not  doing  so  because  the  dis- 
tricts were  manipulated  in  a  way  to  make  them  do  that. 

I  am  concerned  that  cumulative  voting  may  also  have  a  tendency 
to  perpetuate  divisions  and  it  may  have  unanticipated  con- 
sequences. We  may  find  that  not  only  are  racial  minorities  benefit- 
ing from  cumulative  voting  as  candidates  but  also  perhaps  the 
David  Dukes  of  the  world  will  be  benefiting,  or  prochoice  people  or 
antichoice  people  or  any  number  of  ideological  groups,  focused 
groups,  single  issue  groups. 

I  think  that  Shaw  v.  Reno  was  a  badly  written  opinion  in  a  good 
cause.  I  don't  believe  the  Court  intends  to  carry  it  to  the  extreme 
of  ruling  out  all  race-conscious  redistricting.  Although  I  am  afraid 
Justice  O'Connor's  opinion  might  lend  itself,  some  aspects  of  it,  to 
that  interpretation,  I  don't  think  it  is  the  most  natural  reading  of 
her  interpretation. 

I  think  we  are  going  to  learn  a  lot  more  about  the  Court's  inten- 
tions in  this  regard  this  spring  when  the  two  voting  rights  cases 
now  pending  before  the  Court  are  decided,  in  particular  the  Grandy 
V.  Johnson,  the  south  Florida  case,  which  deals  with  the  propo- 
sition which  many  lower  courts  have  assumed  to  be  valid,  that 
whenever  a  majority  minority  district  can  be  drawn,  it  must  be 
drawn. 

I  believe  that  proposition  will  be  put  to  the  test  before  the  Su- 
preme Court.  I  believe  the  Court  will  reject  that  proposition,  and 
I  hope  that  the  Court  will  muddle  its  way  toward  a  reasonable 
compromise  in  this  area  without  any  great  necessity  for  further 
legislation. 

Thank  you. 

Mr.  Edwards.  Thank  you,  Mr.  Taylor. 

Mr.  Markman. 
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STATEMENT  OF  STEVEN  MARKMAN,  MILLER,  CANFIELD, 
PADDOCK  &  STONE,  DETROIT,  MI 

Mr.  Markman.  Thank  you  very  much,  Mr.  Chairman.  I  appre- 
ciate the  opportunity  to  be  here  and  participate  in  this  round  table. 

If  I  understood  Mr.  Durbin  correctly  at  the  outset,  he  indicated 
that  one  of  the  issues  here  is  how  you  take  race  into  account,  and 
that  is  a  problem.  I  agree  with  that,  and,  in  fact,  I  think  it  is  an 
intractable  problem.  Trying  to  take  race  into  account  has  been  a 
problem  that  has  plagued  our  country  for  the  past  200  years,  and 
I  would  respectfully  submit- that  there  is  no  possible  social  equi- 
librium when  you  do  have  a  policy  that  takes  race  into  account  as 
aggressively  as  the  Voting  Rights  Act  Amendments  of  1982. 

The  result  of  section  2,  as  amended,  in  1982  is  to  make  meticu- 
lous racial  calculations  the  law  of  the  land,  and  this  is  the  stuff  of 
ordinary  debate  in  courtrooms  around  the  country.  The  intensity 
and  the  preoccupation  with  racial  statistics  and  racial  details  is 
quite  extraordinary,  and  this  kind  of  debate  takes  place  as  a  rou- 
tine basis  in  cases  brought  under  section  2  around  the  country. 

But  the  issue  is  not  merely  proportional  representation,  although 
that  is  clearly  the  inevitable  starting  point,  notwithstanding  the 
disclaimer  in  section  2,  because  there  is  no  other  alternative  bench- 
mark other  than  proportional  representation  by  which  to  calculate 
whether  or  not  a  jurisdiction  is  in  compliance  with  the  Voting 
Rights  Act. 

But  the  problem  goes  beyond  proportional  representation,  it  goes 
to  the  question  of  optimization,  and,  as  Mr.  Taylor  indicated,  the 
issue  there  is  if  it  is  possible  or  conceivable  to  create  more  districts, 
do  you  have  an  obligation  to  do  so? 

In  the  case  that  I  am  participating  in,  in  Michigan,  the  basic  ar- 
gument in  the  complaint  is  that  the  State  has  not  created  as  many 
districts  as  it  is  possible  to  do  and  we  acknowledge  that,  in  fact, 
is  true,  but  the  question  is  whether  or  not  there  is  an  obligation 
under  the  Voting  Rights  Act  to  create  as  many  majority  minority 
districts,  effective  majority  minority  districts,  as  one  can  possibly 
create. 

In  fact,  the  argument  there  is  that  in  the  Detroit  metropolitan 
area  where  most  of  the  black  concentration  in  the  State  of  Michi- 
gan exists,  you  have  to  create  greater  than  proportional  representa- 
tion in  order  to  compensate  for  scatterings  of  black  individuals  who 
live  around  the  rest  of  the  State  who  aren't  sufficiently  con- 
centrated to  allow  the  election  of  a  member.  So  it  is  the  idea  that 
you  have  to  compensate  for  scattered  enclaves  of  blacks  throughout 
the  rest  of  the  State  by  providing  greater  than  proportional  rep- 
resentation in  those  areas  in  which  it  is  possible  to  elect  a  black 
representative. 

The  Voting  Rights  Act,  in  my  judgment,  has  moved  inevitably  in 
this  direction.  I  would  disagree  with  Mr.  Griffith  that  it  is  judicial 
abuse.  I  would  suggest  it  is  a  more  fundamental  problem  in  that 
it  derives  directly  from  the  fact  that  the  language  and  the  syntax 
and  the  grammar  of  section  2  is  really  quite  confusing  and  quite — 
I  don't  think  anybody  has  been  able  to  suggest  a  core  meaning,  a 
core  principle  of  what  section  2  means,  and  as  a  result  you  have 
judges  basically  deciding  what  they  think  is  more  important.  One 
judge  over  here  will  decide  that  he  thinks  the  essential  meaning  of 
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section  2  is  equality  of  opportunity.  The  next  judge  will  say  he 
thinks  it  is  equality  of  results. 

The  compromise  that  was  engineered  in  1982  is  not  like  the  com- 
promise between  levels  of  spending  in  an  appropriation  or  author- 
ization bill,  it  is  a  compromise  between  two  fundamentally  unten- 
able and  inconsistent  concepts.  In  fact,  I  think  the  untenability  of 
the  section  and  the  lack  of  standards  in  section  2  is  reflected  by 
the  fact  that  Lani  Guinier,  whom  I  respect  for  her  abilities,  can 
argue  seriously  that  cumulative  voting  which  would  effect  a  tre- 
mendous political,  a  revolutionary  political  overhaul  of  our  system, 
is  somehow  compelled  by  section  2. 

Was  this  within  the  contemplation  of  the  Congress  back  in  1982, 
that  cumulative  voting  would  have  to  be  the  law  of  the  land?  I 
think  not,  but  Lani  Guinier  can  reasonably  deduce  from  the  lan- 
guage that  perhaps  cumulative  voting  is  required. 

Shaw  V.  Reno,  I  think,  is  only  a  manifestation  of  the  problem.  It 
is  a  sexy  part  of  the  problem  because  it  involves  an  extraordinarily 
convoluted  district.  But  the  core  problem  with  section  2  of  the  Vot- 
ing Rights  Act  is  not  that  kind  of  district,  it  is  the  quite  regularly 
shaped  district,  the  aesthetically  pleasing  district  that  nevertheless 
is  the  result  of  nothing  but  racial  preoccupation,  the  idea  that  one 
group  of  Americans  among  many  have  to  have  their  electoral  inter- 
est optimized. 

The  Voting  Rights  Act  is  transforming  America,  and  I  do  think 
it  is  time  for  the  partisan  debate  that  we  have  seen  in  the  Voting 
Rights  Act  in  the  past  with  Republicans  and  Democrats  trying  to 
calculate  whether  the  act  is  in  their  interests  to  be  replaced  by 
some  calculation  of  a  long-term  national  interest. 

I  would  respectfully  submit  that  when  we  look  at  what  our  Na- 
tion has  become  in  the  year  2020,  a  Lebanonized,  segregated,  ra- 
cially preoccupied  society,  we  will  be  able  to  look  back  upon  the 
1982  amendments  to  section  2,  if  they  are  not  changed,  as  an  enor- 
mous factor  contributing  to  those  circumstances. 

In  conclusion,  I  think  that  Congressman  Frank  is  correct.  There 
is  no  more  important  issue  to  what  our  Nation  is  all  about  and 
what  its  values  are,  and  again  I  commend  this  committee  for  tak- 
ing the  time  to  set  up  this  round  table. 

Thank  you. 

Mr.  Edwards.  Thank  you.  Ms.  Karlan. 

STATEMENT  OF  PAMELA  KARLAN,  PROFESSOR  OF  LAW, 
UNIVERSITY  OF  VIRGINIA  SCHOOL  OF  LAW 

Ms.  Karlan.  Thank  you  very  much,  Mr.  Chairman,  ranking  mi- 
nority member. 

I  think  there  is  nothing  sadder  than  hearing  people  talk  about 
the  Voting  Rights  Act  as  if  it  is  going  to  turn  the  United  States 
into  the  Balkans  or  Lebanon.  It  would  be  funny  if  it  weren't  so  sad, 
because  really  what  the  Voting  Rights  Act  has  done  for  America  is 
to  integrate  minorities  into  the  political  process  with  less  violence 
than  has  taken  place  anywhere  in  the  world. 

In  1982  in  the  Senate  report  accompanying  the  1982  amend- 
ments, the  report  stated  that  blaming  the  Voting  Rights  Act  for  ra- 
cial polarization  in  America  is  like  blaming  the  thermometer  for 
the  fever,  and  I  think  that  is  true.  It  is  not  the  Voting  Rights  Act 
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which  led  the  Louisiana  congressional  leadership  in  1981  to  lock 
blacks  literally  out  of  the  room  when  they  drew  the  districts.  It  is 
not  the  Voting  Rights  Act  that  led  the  white  members  of  the 
Etowah  County  Commission  to  vote  when  the  black  member  wasn't 
even  there  and  to  tell  him  that,  alone  among  county  commis- 
sioners, he  would  have  no  road  supervision  authority,  no  hiring  au- 
thority, and  no  spending  authority. 

That  is  not  the  Voting  Rights  Act,  that  is  a  more  intractable 
problem,  and  it  seems  to  me  that  one  of  the  real  geniuses  of  the 
Voting  Rights  Act  is  that  it  has  allowed  Congress  and  the  Presi- 
dent, the  political  branches  of  this  Cxovernment,  to  enter  into  bar- 
gaining. 

Of  course,  some  of  that  bargaining  comes  from  partisan  interests, 
but  that  is  one  of  the  great  things  about  the  Voting  Rights  Act.  It 
has  given  blacks  the  same  kind  of  bargaining  chip  in  the  political 
process  that  all  sorts  of  other  identifiable  groups  have  had. 

What  bothers  me  about  Shaw  v.  Reno,  what  bothers  me  about 
Presley  v.  Etowah  County  Commission,  is  that  the  Court  is  stepping 
in  to  overturn  what  the  national  political  branches  have  recognized 
as  an  accommodation  of  competing  race  interests  in  a  country  in 
which,  as  W.E.B.  DuBois  noted  at  the  beginning  of  the  century,  the 
central  problem  is  the  color  line.  I  don't  think  we  can  abandon  that, 
and  I  think  when  Justice  O'Connor  quotes  Justice  Stewart  on  por- 
nography to  explain  why  appearances  matter  or  when  Judge  Wie- 
ner in  the  fifth  circuit  compares  the  intent  of  the  legislature  and 
of  the  Bush  Justice  Department  in  compelling  the  drawing  of  a  sec- 
ond black  congressional  district  to  the  kind  of  intent  that  mur- 
derers have  under  the  homicide  statute,  something  is  clearly  very 
wrong  in  this  country.  It  seems  to  me  that  the  political  branches 
have  shown  enough  commitment  to  the  Voting  Rights  Act  both  in 
Republican  and  Democratic  administrations  that  we  should  let  poli- 
tics take  care  of  this  problem  and  not  let  the  Supreme  Court  dis- 
mantle what  I  think,  Representative  Edwards,  you  rightly  refer  to 
as  the  most  significant  civil  rights  statute  in  this  countr^s  history. 

[The  prepared  statement  of  Ms.  Karlan  follows:] 


216 


SCHOOL  OF  LAW 
UNIVERSITY  OF  VIRGINIA 


Pamela  S.  Karlan 
Professor  of  law 


Memorandum 

To:  Members  of  the  Subcommittee  on  Civil  and  Constitutional  Rights  and  Other 

Participants  in  the  Voting  Rights  Roundtable  Discussion 

I  have  attached  to  this  memorandum  four  items  which  respond  to  the  questions  raised 
by  the  Voting  Rights  Round  Table  Issues  List  for  May  11,  1994 

•  the  first  item  is  a  memorandum  prepared  for  an  American  Sociological 
Association  retreat  that  provides  a  framework  for  thinking  about  issues  related 
to  majority-minority  districts  and  to  so-called  "third  generation"  issues:  the  sort 
presented  by  Presley  v.  Etowah  County  Commission,  112  S.Ct.  820  (1992) 

•  the  second  item  is  a  brief  piece  written  for  The  Nation  that  argues  that  the 
Supreme  Court  and  several  lower  federal  courts  seem  intent  on  dismantling  or 
at  least  narrowing  the  reach  of  the  Voting  Rights  Act 

•  the  third  item  is  an  article  published  in  the  Texas  Law  Review  that  both  sets 
out  a  theoretical  framework  for  thinking  about  voting  rights  questions  and 
argues  that  current  legal  doctrine,  combined  with  a  variety  of  procedural 
considerations  incident  to  litigation,  has  produced  confusion  and  an  opportunity 
both  for  partisan  "capture"  of  the  Voting  Rights  Act  and  for  a  politicized 
federal  judiciary  to  interfere  with  the  political  process 

the  final  item  is  a  forthcoming  article  in  the  Supreme  Court  Review  that 
analyzes  the  Court's  three  voting  rights  cases  from  the  1993  Term.   Of 
particular  salience,  I  criticize  the  Court's  opinion  in  Shaw  v.  Reno,  113  S.Ct. 
2816  (1993),  and  argue  that  it  may  represent  the  opening  salvo  in  an  attempt 
by  the  Court  to  seize  control  over  the  accommodation  of  minority  and  majority 
interests  in  the  political  process  from  the  political  branches  of  the  federal 
government.   In  this  piece,  pages  277-87  are  of  particular  relevance. 

I  hope  this  materials  will  be  helpful  to  your  consideration  and  would  be  delighted  to  discuss 
any  of  them  with  you  at  greater  length. 


580  Mossie  Road 

CHAKLOTTESVILLE,    VIRGINIA  22903-/789 

(804)  924-7810 

fax  (804)  924-7536 

Interna  pik7e@virpnia.edu 
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MEMORANDUM 

Tq:  Participants  in  the  ASA's  "Rethinking  the  Urban  Agenda" 

Retreat 

FROM:     Pam  Karlan,  University  of  Virginia  School  of  Law 

Re:       Voting  Rights  Issues:  Racial  Bloc  Voting;  Majority-Black 
Districts;  and  Third-Generation  Issues 

The  "right  to  vote"  is  not  a  unitary  concept.  It  actually 
embodies  a  constellation  of  concepts: 

Participation:  the  entitlement  of  individuals  to  cast 
ballots  and  have  those  ballots  counted 

Aaareaation:  the  ability  of  a  voter  to  combine  her  vote 
with  those  of  other  voters  to  elect  the  candidate  of  her 
choice 

Governance:  the  voter's  participation,  through  her 
elected  representatives,  in  the  process  of  representative 
decisionmaking 

The  so-called  "first  generation"  of  enforcement  under  the 
Voting  Rights  Act  of  1965  dealt  with  the  right  of  black  Americans 
to  participate  fully  and  freely  in  the  electoral  process.  On  the 
eve  of  the  Act's  passage,  black  voters  throughout  the  South  were 
largely  disenfranchised  by  discriminatory  practices  such  as  poll 
taxes,  "good  character"  tests,  and  literacy  requirements  (often 
unfairly  enforced).  As  to  these  first  generation  issues,  the  Act 
has  been  a  stunning  success.  A  majority  of  black  Americans  are 
registered  to  vote,  and  Congress  and  the  states  have  steadily 
dismantled  most  of  the  remaining  legal  barriers  to  full 
participation. 

But  simply  giving  black  voters  the  formal  right  to  participate 
did  not  mean  that  they  were  able  to  elect  candidates  responsive  to 
their  concerns.  The  most  pervasive  set  of  aggregation  rules  in 
American  politics  concerns  the  geographical  allocation  of  voters 
among  electoral  jurisdictions.  The  way  in  which  districts  are 
drawn  often  determines  which  voters  will  be  able  to  elect  their 
preferred  candidates  and  which  voters  will  have  their  preferences 
go  unsatisfied. 

There  are  basically  three  ways  in  which  geographic  aggregation 
rules  might  impair  a  voter's  ability  to  elect  her  preferred 
candidate  —  the  euphonious  trio  of  cracking,  stacking,  and 
packing.  Cracking  occurs  when  a  political  group  is  split  between 
two  or  more  districts ,  in  each  of  which  it  forms  an  ineffective 
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minority.  Stacking  occurs  when  a  group  that  would  be  large  enough 
to  form  an  effective  majority  in  a  district  is  placed  within  a 
multimember  district  in  which  hostile  opponents  constitute  the 
majority  and  control  election  to  all  the  available  positions. 
Finally,  packing  occurs  when  a  distinctive  group  is 
overconcentrated  into  a  few  districts;  its  opponents  concede 
victory  in  those  districts  but  leave  group  members  in  surrounding 
districts  politically  impotent. 

The  mechanism  behind  all  these  dilutive  effects  is  bloc 
voting.  If  blacks  form  a  minority  within  a  particular  jurisdiction 
or  district  and  they  vote  differently  from  the  white  majority,  then 
candidates  can  ignore  black  interests. 

The  "second  generation"  of  voting  rights  litigation  has 
attacked  dilutive  districting.  Here,  the  Act  has  been  relatively 
successful,  although  not  in  so  dramatic  a  sense  as  with  respect  to 
first  generation  participation  claims.  At-large  elections  and 
multi-member  districts  (which  both  lead  to  stacking)  have  largely 
been  eliminated  in  areas  where  significant,  geographically  defined 
black  communities  had  previously  been  unable  to  elect  candidates  of 
their  choice.  And  majority-black  single-member  districts  have  been 
created  for  congressional,  state,  and  local  offices.  In  districts 
where  blacks  form  a  majority  of  the  electorate,  racial  bloc  voting 
no  longer  prevents  them  from  electing  their  preferred  candidates. 

But  the  creation  of  majority-black  districts  raises  at  least 
two  possible  practical  problems,  in  addition  to  raising  the 
normative  political  question  whether  race  ought  to  be  taken  into 
account  in  drawing  district  lines.  First,  in  a  deeply  polarized 
society,  electing  black  representatives  may  simply  move  the  locus 
of  discrimination  from  the  voting  booth  to  the  legislative  chamber. 
Second-generation  aggregation  lawsuits  might,  for  example,  permit 
black  voters  to  elect  one  black  commissioner  to  a  seven-memtoer 
commission,  but  if  he  then  gets  consistently  outvoted  by  the  six 
members  elected  from  majority-white  districts,  blacks  may  be  no 
better  off.  Second,  a  plan  that  maximizes  the  number  of 
representatives  a  group  directly  elects  could  produce  a  generally 
unfriendly  elected  body.  For  example,  the  creation  of  majority- 
black  districts  may  enable  black  voters  to  elect  some 
representatives  to  an  assembly  but  may  result  in  the  election  of 
hostile  delegates  from  the  remaining,  majority-white  districts. 
Again,  if  the  black  community's  representatives  are  consistently 
outvoted  within  the  legislature,  the  black  community  may  have 
achieved  its  aggregation  interest  at  the  expense  of  a  real  role  in 
governance . 

So-called  "third  generation"  voting  rights  issues  deal  with 
the  first  problem:  legislative  exclusion  of  representatives  from 
the  black  community.  That  there  is  a  problem  seems  clear  from 
recent  testimony  before  the  civil  rights  subcommittee  of  the  House 
Judiciary  Committee.    Sometimes,  white  officials  meet  without 


219 


notifying  their  black  colleagues;  sometimes  proposals  advanced  by 
black  representatives  is  totally  ignored.  But  I  think  it  would  be 
mistaken  to  overestimate  the  problem.  In  many  legislative  and 
local  bodies,  representatives  from  the  black  community  have  been 
extraordinarily  successful  at  advancing  their  constituents'  agenda. 
Black  legislators  often  attain  seniority,  and  the  committee 
chairmanships  that  accompany  it,  thereby  gaining  substantial 
informal  power.  Black  legislative  caucuses  often  successfully 
horsetrade  their  collective  votes  to  obtain  support  on  issues  of 
particular  importance  to  their  communities.  Devices  such  as 
rotation  of  chairmanships  or  committee  assignments  can  accelerate 
the  process  of  political  integration.  Moreover,  the  face-to-face 
ongoing  relationships  within  governmental  bodies  mean  that 
prejudices  and  stereotypes  may  break  down  more  quickly  within  such 
groups  than  in  the  general  populace. 

The  hard  question  in  "third  generation"  issues  is  how  to 
create  standards  for  assessing  full  participation  in  governance. 
There  is  no  consensus  on  how  often  a  group  that  constitutes,  say, 
25  percent  of  the  population  should  get  its  preferences  satisfied 
in  the  legislative  process.  This  is  especially  true  given  the 
deeply  majoritarian  rhetoric  of  American  politics.  To  the  extent 
that  democracy  is  equated  with  pure  majority  rule,  third  generation 
governance  claims  are  problematic  because  they  seem  to  involve  the 
assertion  by  a  numerical  (as  well  as  racial)  minority  that  it 
deserves  to  win  some  of  the  time. 

Actually,  however,  third  generation  issues  are  simply  a 
species  of  an  ongoing  American  quandary  stemming  back  to  the 
foundation  of  the  Republic:  the  need  to  tame  the  power  of  factional 
politics.  The  Framers  did  a  pretty  good  job  of  devising 
institutional  arrangements  to  "break  and  control  the  violence  of 
faction[s]"  based  on  economic  and  regional  interests.  But  nothing 
in  those  institutional  arrangements  has  effectively  restrained  "the 
superior  force  of  an  interested  and  over-bearing  [racial]  majority" 
from  ignoring  the  interests  of  racial  minorities  and  their  claims 
to  equal  respect  and  treatment  in  the  governance  process. A  central 
task  of  the  third  generation  will  be  to  develop  remedies  that  can 
break  apart  the  monolithic  majority  bloc  in  order  to  put 
minorities,  and  the  officials  who  represent  them,  in  a  position 
where  their  votes  mean  something  because  they  can  be  used  to 
construct  winning  electoral  and  governing  coalitions.  There  is  no 
blanket  categorical  answer,  however,  since  solutions  will  be  as 
localized  as  the  problems. 

Just  as  important,  one  way  of  reducing  the  effects  of  racially 
identifiable  factions  and  hence  persistent  minority  exclusion  is  to 
break  down  racial  bloc  voting.  The  question  of  how  to  do  this  is 
complex,  since  it  involves  trying  to  change  individual  voters' 
attitudes,  attitudes  that  the  First  Amendment  protects. 

The  empirical  evidence  suggests  that  the  single  factor  most 
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likely  to  lead  white  voters  to  support  candidates  sponsored  by  the 
black  cominunity  is  incumbency.  In  other  words,  black  incumbents 
gain  a  higher  percentage  of  the  white  vote  than  either  black 
ccindidates  competing  for  open  seats  or  black  candidates  challenging 
white  incumbents.  Moreover,  black  candidates  who  succeed  at  lower- 
level  offices  are  more  likely  to  attract  white  support  when  they 
run  for  higher  office  than  blacks  without  such  prior  experience. 
These  data  suggest  that  majority-black  districts  perform  a  function 
beyond  simply  enhancing  the  opportunities  for  black  inclusion  in 
particular  bodies.  Such  districts  also  increase  the  willingness  of 
white  voters  to  build  biracial  coalitions  or  support  candidates 
from  the  black  community.  And  they  increase  the  willingness  of 
white  voters  to  consider  these  officials  when  they  compete  for 
offices  beyond  the  boundaries  of  the  majority-black  districts. 

By  contrast,  there  is  little  hard  data  that  once  majority- 
black  districts  are  created,  representatives  elected  from  white 
districts  necessarily  become  less  likely  to  support  items  of 
special  interest  to  black  voters.  First,  it  was  often  the  case, 
because  of  racial  polarization,  that  representatives  elected  from 
25  or  35  percent  black  districts  ignored  the  views  of  the  black 
community  anyway.  Second,  the  opportunity  for  horsetrading 
mentioned  above  often  outweighs  any  diminution  in  direct  support 
for  the  black  community's  agenda. 

This  is  not,  however,  to  say  that  majority-black  districts  are 
the  ultimate  solution  to  the  political  exclusion  of  black 
Americans.  Such  districts  do  not  give  every  black  voter  a  full 
chance  to  participate  in  the  process;  black  voters  who  continue  to 
live  in  majority-white  districts  may  be  marginalized.  And  as  a 
greater  proportion  of  the  black  middle  and  professional  classes 
moves  into  racially  mixed  neighborhoods,  this  problem  may  grow. 
Moreover,  to  the  extent  that  "safe"  racial  districting  provides  for 
safe  incumtoent  districting,  it  may  not  promote  grass-roots 
political  mobilization.  Lani  Guinier  made  trenchent  criticisms 
along  these  lines  in  her  much-attacked  Michigan  and  Virginia  Law 
Review  pieces.  Alternatives  that  promote  cross-racial  coalition 
building  within  the  electorate  as  well  as  inside  the  council 
chamber  —  such  as  cumulative  and  limited  voting  —  should  thus  be 
explored  in  order  to  see  whether  they  can  fully  serve  black  voters' 
aggregative  interests  while  increasing  their  participation  in 
governance. 
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|y  "  The  white  doctor  who  treated  my  family  in  Boston,  where 
1  grew  up.  "used  to  treat  us  in  such  a  completely  offhand  way^ 
But  after  Bmwn.  he  wanted  to  discuss  it  with  us.  he  asked 
questions,  what  I  thought.  He  wanted  my  opmion  and  1  sud- 
denly realized  that  no  white  person  had  ever  asked  what  I 
thought  about  anything." 

Ptrhaps  as  people  Uke  my  father  and  the  doctor  have  permit- 
ted those  conversations  to  become  mote  and  more  straightfor- 
ward the  pain  of  it  all.  the  discomfort,  has  been  accompanied 
by  the  shutting  down,  the  mishearing,  the  turning  away  from 
the  euphoria  of  Brown.  "It  has  become  unexpectedly,  but  not 
unpredicubly.  hard.  The  same  thing  will  probably  have  to 
happen  in  South  Africa."  sighs  my  father. 

When  Frederick  Douglass  described  his  own  escape  from 
slavery  as  a  "theft"  of  "this  head"  and  "these  arms"  and 
"these  legs,"  he  employed  the  master's  language  of  property 
to  create  the  unforgettable  paradox  of  the  "owned"  erupting 
into  the  category  of  a  speaking  subject  whose  "freedom"  si- 
multaneously and  inextricably  marked  him  as  a  "thief."  That 
this  disruption  of  the  bounds  of  normative  imagining  is  var- 
iously perceived  as  dangerous  as  weU  as  Uberatory  is  a  ten- 
sion that  has  distinguished  racial  politics  in  America  from  the 
CivU  V^  to  this  day.  Perhaps  the  legacy  of  Brown  is  as  much 
tied  up  with  this  sense  of  national  imagination  as  with  the 
pure  fact  of  its  legal  victory;  it  sparkled  in  our  heads,  it  fired 
our  vision  of  what  was  possible.  Legally  it  set  in  motion  batUes 
over  inclusion,  participation  and  reallocation  of  resources  that 
are  very  far  from  resolved.  But  in  a  larger  sense  it  committed 
us  to  a  conversation  about  race  in  which  all  of  us  must 
join— particularly  in  view  of  a  new  rising  Global  Right. 

The  fact  that  this  conversation  has  fallen  on  hard  times  is 
no  reason  to  abandon  what  has  been  accomplished.  The  word 
games  by  which  the  civil  rights  movement  has  been  stymied— 
in  which  "inner  dty"  and  "underclass"  and  "suspea  profile" 
are  racial  code  words,  in  which  "integration"  means  "assim- 
ilation as  white."  in  which  black  culture  means  "tribalism," 
in  which  affirmative  action  has  been  made  out  to  be  the  exact 
equivalent  of  quota  systems  that  discriminated  against  Jews— 
these  are  all  dimensions  of  the  enormous  snarl  this  nation  has 
been  unraveling,  in  waves  of  euphoria  and  despair,  since  the 
Emancipation  Proclamation. 

We  remain  charged  viith  the  task  of  getting  beyond  the  stage 
of  halting  encounters  filled  with  the  superficial  temptations 
of  those  "my  maid  says  blacks  are  happy"  or  "whites  are  de- 
vils" momenu.  If  we  could  press  on  to  an  accounting  of  the 
devastating  legacy  of  slavery  that  lives  on  as  a  social  crisis  that 
needs  generations  more  of  us  working  to  repair— if  we  could 
just  get  to  the  enormity  of  that  unhappy  acknowledgment, 
then  that  alone  might  be  the  paradoxical  source  of  a  genu- 
inely revivifying,  rather  than  a  false,  optimism. 

The  most  eloquent  summary  of  both  the  simplicity  and  the 
complexity  of  that  common  task  remains  W.E.B.  Du  Bois's 
essay  "On  Being  Crazy": 

After  the  theatre.  I  sought  the  hotel  where  1  had  lent  my  bag- 
gage. The  clerk  scowled. 
"What  do  you  want?"  he  said. 
Rest.  I  said. 
"This  is  a  white  hotel,"  he  (aid. 


1  looked  around.  Such  a  color  scheme  requires  a  great  deal 
of  cleaning,  1  said,  bui  1  don't  know  that  I  object. 

"We  object,"  said  he. 

Then  why.  I  began,  but  he  interrupted. 

"We  don't  keep  niggers."  he  said,  "we  don't  want  social 
equality."  |-| 

Neither  do  I,  I  replied  gently.  I  want  a  bed.  LJ 


IB  VOTING  RIGHTS  AND  THE  COURT 

End  of  the  Second 
Reconstruction? 

PAMELA  S.  KARLAN 

We  lived  many  lives  in  those  swirling  campaigns  ...yet  when 
we  achieved,  and  the  new  world  dawned,  the  old  men  came 
out  again  and  took  our  victory  to  remake  in  the  likeness  of 
the  former  world  they  knew. . . .  We  stammered  that  we  had 
worked  for  a  new  heaven  and  a  new  earth,  and  they  thanked 
tis  kindly  and  mode  their  peace.        -Lawrence  of  Arabia 

Brown  V.  Board  of  Education  is  jusUy  recognized  as 
one  of  the  Supreme  Court's  finest  moments.  In 
Bmwn  the  Court  expressed  a  sweeping  vision  of 
racial  equality.  But  when  we  celebrate  Brown,  we 
need  to  remember  that  the  Supreme  Court  is  not  always  the 
special  champion  of  black  Americans.  Indeed,  if  history  is 
any  guide,  the  Court  is  as  likely  to  choke  off  an  American  Re- 
construction as  to  precipitate  one.  In  the  1870s  and  1880s  the 
Court  gutted  the  First  Reconstruction  by  invalidating  or 
misconstruing  a  series  of  critical  Congressional  protections 
of  black  poUtical  and  economic  righu.  Last  year  in  Shaw  v. 
Reno  the  High  Court  cast  an  ominous  shadow  over  the 
centerpiece  of  the  Second  Reconstruction:  the  Voting  Rights 
Act.  which  after  nearly  thirty  years  had  finally  begun  to 
integrate  the  political  process.  And  next,  in  any  one  of  a 
plethora  of  posi-Shaw  voting  rights  cases  currenUy  percolat- 
ing up  through  the  system,  the  Court  may  take  the  opportu- 
nity to  gut  the  act  altogether. 

The  Voting  Rights  Aa  is  unquestionably  the  most  success- 
ful civil  rights  statute  in  American  history.  On  the  eve  of  the 
act's  passage  a  decade  after  Brown,  blacks  were  still  complete- 
ly excluded  from  the  rolls  in  large  parts  of  the  South,  and  eco- 
nomic and  physical  harassment  kept  even  those  blacks  who 
had  managed  to  register  from  artually  casting  baUots.  With- 
in five  years,  nearly  as  many  blacks  had  been  pdded  to  the 
rolls  as  had  managed  to  register  in  the  preceding  century. 
The  bill's  first  great  viaory  was  thus  its  enfranchisement  of 
black  Americans. 

The  Voting  Rights  Act's  second  triumph  was  to  delineate 
a  view  of  the  right  to  vote  that  included  an  equal  opportunity 
actually  to  elect  candidates  of  the  voter's  choice.  If  the  votes 
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of  a  polilieally  cohesive  black  community  are  overwhelmed, 
election  after  election,  by  the  ballots  of  antagonistic  white  vot- 
ers, the  right  to  vote  loses  much  of  its  meaning.  One  of  the 
central  principles  of  the  act  is  thai  equality  here  and  now 
matters:  discriminatory  motivations  are  simply  beside  the 
point.  The  act  has  been  used  to  dismantle  the  two  major  de- 
vices thai  historically  have  prevented  black  communities  from 
electing  representatives:  at-large  elections  and  multimember 
legislative  districts.  Before  the  Voting  Rights  Act.  there  were 
virtually  no  black  elected  officials  in  the  South  and  fairly  few 
in  the  North.  Now  there  are  thousands,  most  of  whom  have 
been  elected  from  majority  nonwhite  constituencies.  And 
these  elected  officials  have  played  a  critical  role  in  fighting 
for  a  variety  of  progressive  policies,  ranging  from  free  kin- 
dergartens in  Mississippi  to  increased  pressure  on  South 
Africa  to  end  apartheid. 

The  aa's  third  great  achievement  was  its  creation  of  a  na- 
tional political  consensus  in  favor  of  equal  political  oppor- 
tunity. A  broad  spectrum  of  Democratic  and  Republican 
legislators— from  Charles  Grassley  and  Bob  Dole  to  Don  Ed- 
wards and  Ted  Kennedy — have  fought  to  amend  and  extend 
the  bill's  protections.  And  with  the  exception  of  eight  years 
of  deq)  hostility  under  Reagan,  both  Democratic  and  Repub- 
lican administrations  have  used  the  power  of  "pre-clearance" 
granted  the  federal  government  under  the  act — requiring 
states  with  a  history  of  low  minority  participation  to  get  ap- 
proval from  the  Justice  Department  before  they  change  their 
election  laws — to  guarantee  black  voters  the  same  chance 
white  voters  have  to  elect  representatives  of  their  choice. 

Of  course,  this  support  refleas  the  calculated  self-interest 
of  the  two  major  political  parties  as  much  as  it  does  moral 
commitment.  But  the  fact  that  majority  politiciatu  horse- 
trade  with  the  black  community  is  a  sign  that  because  of  the 
Voting  Rights  Act,  politics,  broadly  defined,  is  working. 

Apparently,  it  is  working  too  well  for  the  Supreme  Court 
and  a  coterie  of  hostile  lower  court  judges.  The  white  plaintiffs 


in  Shaw  \:  Reno  challenge  a  reapportionment  compromise, 
hammered  out  by  a  majority-whiic  North  Carolina  General 
Assembly  and  the  Bush  Justice  Department,  that  gave  black 
North  Carolinians  their  first  chance  since  1901  to  elect  rep- 
resentatives to  Congress.  The  districts  North  Carolina  drew 
were,  to  be  sure,  oddly  shaf>ed — largely  to  create  two  majority 
black  districts  while  protecting  the  seats  of  incumbent  white 
Democrats.  But  oddly  shaped  districts — meeting  the  interests 
of  the  political  parties  and  machines  that  control  legisla- 
tures—are a  staple  of  American  politics;  the  late  Represent- 
ative Phil  Burton  referred  to  the  Congressional  districting  plan 
for  California  as  "my  contribution  to  modem  art." 

In  1986,  Justice  Sandra  Day  O'Connor  argued  that  a  Re- 
publican gerrymander  in  Indiana  was  entirely  immune  from 
judicial  scrutiny.  But  in  Shaw  this  same  Justice  O'Connor 
wrote  an  opinion  that  perversely  used  the  equal  protection 
clause  of  the  Fourteenth  Amendment  to  make  it  harder  for 
blacks  to  reap  the  benefits  of  reapportionment  available  to 
other  cohesive  groups.  O'Connor's  opinion  was  packed  with 
heated  rhetoric.  The  North  Carolina  plan,  she  said,  "bears 
an  uncomfortable  resemblance  to  political  apartheid"  and 
"may  balkanize  us."  How  a  55  percent  black  district  might 
reflea  apartheid  is  beyond  comprehension.  And  the  idea  that 
the  three-way  political  compromise  among  black  state  legis- 
lators, their  white  colleagues  and  a  Republican-led  Justice  De- 
partment civil  rights  division  is  in  any  way  analogous  to  the 
kind  of  slaughter  occurring  in  the  Balkans  would  be  ludicrous 
if  it  were  not  so  sad.  In  Shaw  the  Court  seemed  willing  to  el- 
evate the  aesthetic  interests  of  the  five  white  plaintiffs— two 
of  whom  did  not  even  live  in  the  challenged  districts  and  none 
of  whom  claimed  any  dilution  of  his  or  her  right  to  vote — 
above  the  interests  of  more  than  1  million  black  North  Caro- 
linians in  having  an  integrated  Congressional  delegation. 

The  Court  sent  the  North  Carolina  plan  back  to  the  lower 
court  for  a  trial  on  whether  the  redistricting  was  "so  extreme- 
ly irregular  on  its  face  that  it  rationally  can  be  viewed  only  as 
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an  effort  to  segregate  the  races  for  purposes  of  voting,  with- 
out regard  for  traditional  districting  principles  and  without 
sufficiently  compelling  justification."  What  precisely  this 
means  is  anyone's  guess.  The  Court  simply  asserted  that  "re- 
apportionment is  one  area  in  which  appearances  do  matter," 
citing  former  Justice  Potter  Stewart's  famous  remark  about 
pornography:  "1  know  It  when  I  see  it."  Apparently,  the  ap- 
pearance of  an  all-white  legislative  delegation  in  a  multiracial 
society  is  less  troubling  than  the  appearance  of  a  district  drawn 
to  give  black  and  white  voters  equal  opportunities  to  see  their 
preferred  candidates  win.  And  what  if  the  irregularity  is  par- 
tially the  result  of  pure  political  gerrymandering?  Is  that 
enough  to  satisfy  the  Court?  Would  complying  with  a  Con- 
gressional mandate  to  equalize  political  opportunity  be  a  suf- 
ficient justification?  The  Court's  opinion  provides  no  real 
guidance.  But  the  use  of  the  phrase  "compelling  justification" 
is  ominous;  the  phrase  is  normally  used  to  trigger  so-called 
"strict  scrutiny":  the  kind  of  rationale  that  little  short  of  a 
wartime  emergency  can  satisfy. 

Whatever  the  ultimate  result  in  S/wiv— which  was  retried 
in  April  and  will  almost  certainly  return  to  the  Supreme  Court 
sometime  next  year— the  Court's  decision  has  unleashed  a 
flood  of  similar  lawsuits,  challenging  many  of  the  other  ma- 
jority nonwhite  districts  created  in  the  wake  of  the  1990  cen- 
sus. Louisiana's  plan  was  the  first  to  hit  the  dirt.  Judge 
Jacques  Wiener  of  the  Fifth  Circuit  Court  of  Appeals  went 
so  far  as  to  draw  an  analogy  between  the  intent  behind  the 
legislature's  decision  to  draw  majority-black  districts  and  the 
intent  of  willful  murderers. 

In  all  these  cases,  the  couru  act  as  if  they  are  protecting  the 
political  process.  In  fact,  they  are  substituting  their  narrow 
vision  of  voting  rights  for  the  more  progressive  choices  made 
by  the  political  branches,  which,  for  all  their  flaws,  continue 
to  make  substantial  strides  in  integrating  minorities  into  the 
government.  In  Texas,  for  example,  the  Fifth  Circuit  upset  a 
settlement  between  the  state  and  black  and  Latino  plaintiffs 
who  were  challenging  the  state's  system  of  electing  trial  judges. 
The  settlement  would  have  enabled  black  voters  in  Houston 
and  Latino  voters  in  several  other  jurisdictions  finally  to  have 
some  say  in  who  sits  on  the  bench. 

The  Voting  Rights  Act  is  in  danger  not  from  a  lack  of  politi- 
cal will  but  from  a  surfeit  of  judicial  willfulness.  When  black 
voters  came  to  the  Supreme  Court  in  1903  asking  it  to  order 
Alabama  to  place  them  on  the  voting  rolls,  the  Court,  per  the 
great  Justice  Oliver  Wendell  Holmes,  refused  to  help  them. 
For  the  Court,  Holmes  stated  that  "relief  from  a  great  polit- 
ical wrong,  if  done  .  .  .  by  the  people  ofastate  and  the  State 
itself,  must  be  given  by  them  or  by  the  legislative  and  political 
department  of  the  government  of  the  United  States"  rather 
than  by  the  courts.  The  Voting  Rights  Act  is  the  produa  of 
precisely  the  civil  rights  movement's  sustained  campaign  to 
enlist  Congress  and  the  President  in  the  cause  of  full  black 
enfranchisement.  Why  white  voters— who  have  participated 
fully  and  equally  in  the  election  of  state  officials  as  well  as 
of  the  Congress  and  the  President— have  greater  sunding  to 
invoke  judicial  protection  than  their  black  counterparts,  who 
were  the  intended  beneficiaries  of  the  Reconstruction  amend- 
menu,  is  a  mystery,  to  put  it  charitably. 


Or  perhaps  it's  really  not  a  mystery.  In  the  past  fifteen  years, 
the  Supreme  Court  has  relentlessly  chipped  away  at  the  foun- 
dations of  the  Second  Reconstruction.  (In  Patterson  v.  Mc- 
Lean Credit  Union,  a  case  challenging  racial  harassment, 
it  even  went  back  to  a  venerable  statute  from  the  First  Re- 
construction and  radically  restricted  its  scope.)  Sixteen  times. 
Congress  has  had  to  overrule  the  Court's  cramped  interpre- 
Ution  of  the  civil  rights  laws.  What  worries  me  most  about 
Shaw  is  that  the  Court  hinted  that  North  Carolina's  districts 
might  be  invalid  as  a  matter  of  constitutional  law— something 
Congress  cannot  overrule.  And  so,  forty  years  after  Brov/n, 
the  danger  is  that  the  Supreme  Court  will  hold  back  the  po- 
litical branches,  state  and  federal,  from  giving  full  voice  to 
the  aspirations  of  black  Americans  to  participate  equally  in 
national  life.  ^ 


^  'I  DIDN'T  EXPERIENCE  THAT' 

The  World  of 
Braum's  Children 

As  the  fortieth  anniversary  o/Brown  v.  Board  of  Education 
approached,  a  group  of  young  intellectuals — members  of  the 
Harlem  Writers  Crew— gathered  around  the  dining-room  table 
of  Terry  Williams,  a  sociologist,  in  his  apartment  on  I16th 
Street.  The  crew  began  keeping  journals  and  meeting  as  teen- 
agers five  years  ago.  In  anticipation  of  this  meeting  about 
Brown,  the  crew  members  had  been  thinking  and  reading 
about  school  integration  and  the  many  ways  race  issues  fig- 
ure in  their  daily  experience.  They  were  joined  by  William 
Komblum,  a  longtime  friend  and  research  colleague  of 
Williams. 

The  crew  members,  each  of  whom  figures  in  Williamsand 
Komblum 's  new  book.  The  Uptown  Kids:  Struggle  and  Hope 
in  the  Projects  (Putnam's),  include:  Tina  Ipeleng  Kgositsile, 
24,  a  freelance  writer.  Dexter  Errol  James,  20,  currently  in- 
volved with  the  Children 's  Defense  Fund  Black  Student  Lead- 
ership Network  Marisa  Charece  Sanders,  24,  a  college  stu- 
dent and  struggling  freelance  writer;  Paco  Alejandro  Smith, 
23,  a  production  assistant  for  a  film  company;  and  Sheena 
(last  name  withheld  by  request),  20,  who  is  working  on  a  book 
about  the  life  of  a  Harlem  girl. 

TERRY  WILLIAMS  AND 

THE  HARLEM  WRITERS  CREW 

Terry:  Is  a  segregated  society  an  unjust  society? 
Tina:  A  segregated  society  is  only  an  unjust  society  when  the 
groups  that  are  separated  are  not  treated  equally.  At  times, 
I  don't  think  a  segregated  society  is  the  most  unjust  society 
in  the  world.  Look  at,  for  example,  the  roles  that  black  col- 
leges played  at  one  fwim  and  how  rich  they  were  academically 
They  certainly  helped  train  a  lot  of  people  who  are  making 
a  difference  in  this  and  past  generations. 
Sheena:  I  believe  a  segregated  society  is  unjust.  I  believe  it's 
unjust  because  it's  a  matter  of  someone  controlling  whether 
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The  Rights  To  Vote:  Some  Pessimism 
About  Formalism 

Pamela  S.  Karlan* 

Chief  Justice  Warren  called  Reynolds  v.  Sims^  his  most  important 
opinion  "because  it  insured  that  henceforth  elections  would  reflect  the 
collective  public  interest— embodied  in  the  'one-man,  one-vote'  standard— 
rather  than  the  machinations  of  special  interests."'  Measured  against  that 
ambition,  Reynolds  has  been  a  spectacular  failure.  Advances  in  the  tech- 
nology of  districting  have  stripped  the  substantive  principles  of  one-person, 
one-vote  of  any  real  constraining  force.  Nonetheless,  Reynolds  remains 
critical  for  a  procedural  reason:  Its  essentially  empty  substantive  rule 
interacts  with  the  decennial  census  to  mandate  periodic  redistriaing.' 

Much  of  Reynolds's  initial  appeal  lay  in  its  simplicity.  The  one- 
person,  one-vote  rule  seemed  to  aJBFord  each  citizen  an  equal  opportunity 


•  Profesaor  of  Law.  Univenity  of  Virginia.  B.A.  1980.  M.A.  1984.  J.D.  1984.  Yale  University. 
Many  of  the  idea*  in  this  essay  are  drawn  from  a  series  of  (x>nvenations  I  have  had  over  the  years  with 
Tun  Blacksher,  Lani  Ouinier.  Sam  IssacharofT.  and  Eben  Moglen.  Every  time  I  write  about  the  Voting 
RighU  Act.  I  realize  what  a  debt  I  owe  them.  Earlier  drafts  of  this  paper  were  presented  at  the  Texas 
Law  Review  symposium.  Regukaing  the  Etectoral  Proceu.  in  November  1992.  as  well  as  at  Aiculty 
workshops  at  the  University  of  Pennsylvania  Law  School  and  the  Benjamin  N.  Cardozo  School  of  Law. 
All  three  times  I  benefited  tremendously  from  suggested  revisions  and  observations.  In  addition, 
several  colleagues  during  my  year  away  from  Virginia,  particularly  Bruce  Ackerman.  Jack  Balkin.  Paul 
Oewirtz.  Burke  Marshall,  and  David  Richards,  helped  me  to  refine  my  ideas.  Finally,  Jonathan 
Weissglass  was  an  invaluable  research  assisunt.  In  the  interest  of  full  disclosure,  I  should  note  that 
I  was  counsel  for  one  of  the  parties  or  amid  in  two  of  the  cases  discussed  in  the  text,  Presley  v. 
Etowah  County  Commission.  1 12S.  a.  820  (1992).  and  Voinovich  v.  Quilter,  1 13  S.  Ct.  1 149  (1993). 

1.  377  U.S.  533  (1964). 

2.  O.  Edward  WHrrE.  Earl  Warren:  a  PUBUC  Life  337  (1982);  cf.  Chandler  Davidson.  The 
Voting  Righa  Act:  A  Brief  History,  in  CONTROVERSIES  IN  MINORITY  VOTING:  THE  VOTING  RIGHTS 
ACT  IN  PERSPECTIVE  7.  7  (Bernard  Orofinan  &  Chandler  Davidson  eds..  1992)  (reporting  that  Lyndon 
B.  Johnson  viewed  the  passage  of  the  Voting  RighU  Act  as  'his  greatest  accomplishment  and  his 
happiest  moment  during  his  tenure*). 

3.  The  Court  expressly  contemplated  the  prospect  that  one-person,  one-vote  would  require 
decennial  reappoitionment.  See  Reynolds,  "ill  U.S.  at  S83  (''I>ecennial  reapportionment  appears  to 
be  a  rational  approach  to  readjustment  of  legislative  represenution  in  order  to  take  into  account 
population  shifts  and  growth.").  Population  shifts  within  jurisdictions  mean  that  reapportionment  nuy 
often  be  required  even  when  there  has  been  little  change  in  a  jurisuiction's  tout  population.  See.  e.g. , 
Quilter  v.  Voinovich.  794  F.  Supp.  695,  706.  705-06  (N.D.  Ohio  1992)  (three-judge  court)  (Dowd. 
J.,  dissenting)  (noting  that  although  Ohio  experienced  only  a  50,000  person  gain  in  iu  toul  population 
of  approximately  10  million,  significant  population  shifts  meant  that  "the  majority  of  the  1981 
configured  districu  in  (all)  major  urban  counties  had  to  be  reconfigured  to  meet  the  population 
nquiremeoU*  of  the  Ohio  Constitution),  rev'd,  1 13  S.  Ct.  1 149  (1993). 
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to  participate  in  the  political  process,  while  at  the  same  time  limiting  the 
courts'  incursion  into  the  political  thicket  to  a  mathematical,  surgical  strike 
on  entrenched  interests.*  It  soon  became  clear,  of  course,  that  one  or  the 
other  of  these  aims  had  to  yield.  Advances  in  the  technology  of  districting, 
particularly  the  increasing  use  of  computers,  made  it  quite  feasible  to 
comply  with  the  requirement  of  equipopulous  districts  while  continuing  to 
eviscerate  the  political  strength  of  identifiable  groups  of  voters.  Thus,  the 
Court  was  forced  to  face  questions  of  qualitative,  as  well  as  quantitative, 
vote  dilution.  It  resolved  this  tension  in  a  somewhat  half-hearted  and 
disingenuous  fashion:  It  recognized  the  justiciability  of  constitutional  claims 
of  group  vote  dilution  by  both  racial  minorities  and  identifiable  political 
groups,  but  set  such  exacting  standards  of  proof  that  most  constitutional 
dilution  claims  were  foreclosed.^ 


4.  Set  Jamet  U.  BUckiber  &.  L«ny  T.  Meoefee,  From  Reynolds  v.  Sims  to  City  of  Mobile  v. 
Bolden:  Have  the  White  Suburbs  Commandeered  the  Fifteenth  Amendment?,  34  HaSTINOS  LJ.  1,  18 
(1982)  (coatrasbng  the  Court's  willinguess  to  intervene  to  prohibit  maUpportioninent,  where  there  is 
an  easily  quantifiable  standard,  with  its  reluctance  to  protect  racial  minorities  from  qualitative  vote 
dikition  through  the  use  of  at-large  elections);  Jan  G.  Deutach,  Neuxrality,  Legitimacy,  and  the  Supreme 
Comrv  Some  Inunections  Between  Law  and  Political  Science,  20  STAN.  L.  REV.  169,  248  (1968) 
(arguing  that  a  formula  such  as  one-person,  one-vote  was  virtually  ineviuble  given  die  Coutt's 
institutional  constraints  and  its  desire  for  apparem  neutrality);  cf.  Sanford  Levinaon,  Gerrymandering 
and  the  Brooding  Omnipresence  of  Proportional  Representation:  Why  Won't  It  Go  Away?,  33  UCLA 
L.  Rev.  257,  259-60,  266  (1985)  (explaining  how  a  similar  simplifying  imperative  might  drive  the 
Court  towakil  a  nuthematical  proportionality  standard  in  gerrymandering  cases). 

5 .  In  cases  involving  racial  vote  dilution,  the  Court  required  proof  that  the  challenged  practice  had 

either  been  adopted  or  mainuined  for  the  precise  purpose  of  diluting  minority  voting  strength  and  that 

the  practice  was  actually  operating  to  deny  or  dilute  minority  voting  strength.   See  Rogers  v.  Lodge, 

458  U.S.  613,  617  (1982)  (holding  that  'a  showing  of  discriminatory  intent  has  long  been  required  in 

all  types  of  equal  protection  cases  charging  racial  discrimination''  (emphasis  in  original)  (ciutions 

omitted));  City  of  Mobile  v.  Bolden,  446  U.S.  55, 65-71  (1980)  (plurality  opinion)  (holding  that  despite 

the  existence  of  disproportionate  efTecU  on  minority  voters,  a  voting  practice  would  not  constitute  a 

violation  of  the  Equal  Protection  Clause  absent  a  showing  of  purposeful  discrimination).     While 

plaintifFs  were  often  able  to  demonstrate  that  the  operation  of  a  particular  practice  diluted  their 

collective  voting  strength,  the  purpose  requirement  wss  extraordinarily  difficult  for  plaintiff  to  satisfy. 

See  S.  REP.  No.  417,  97th  Cong.,  2d  Sess.  37-39  (1982),  reprinud  in  1982  U.S.C.C.A.N.  177, 215- 

17  [hermnafter  'Senate  Report']  (explaining  that  an  antendment  to  S  2  of  the  Voting  Righu  Act  was 

needed  to  shift  the  focus  of  sututory  voting  righu  challenges  from  'protracted,  burdensome  inquiries 

into  the  racial  motivations  of  lawmakers'  to  examinations  of  the  'present  ability  of  minority  voters  to 

participate  equally  in  their  political  system*) . 

The  test  in  political  gerrymandering  cases  is  almost  the  inverse  of  the  test  in  racial  vote-dilution 
caaea,  despite  the  fact  that  both  claims  invoke  the  same  constitutional  provision,  the  Equal  Protection 
Clauae.  In  political  gerrymandering  cases,  discrimiiutory  intent  is  virtually  presumed.  See  Davis  v. 
BandMner,  478  U.S.  109,  129  (1986)  (holding  that  '[•]»  long  as  redistricting  U  done  by  a  legislamre, 
it  should  not  be  very  difficult  to  prove  that  the  likely  political  consequences  of  the  apportionment  were 
intended').  Yet  discriminatory  impact  is  virtuaUy  unprovable,  because  the  plaintiffs  must  show  not 
merely  that  they  ar«  unable  to  elect  their  preferred  candidates,  but  also  that  'the  electoral  system  is 
amnged  in  a  manner  that  will  consistently  degrade  a  voter's  or  a  group  of  voters'  influence  on  the 
political  process  as  a  whole.'  Id.  at  132;  see  also  ii^  text  accompanying  notes  40-46  (discussing 
the  slipperiness  of  these  doctrines). 


228 
1993]  The  Rights  To  Vote  1707 

The  1982  amendments  to  Section  2  of  the  Voting  Rights  Aa  of  1965* 
essentially  exploded  this  resolution  with  regard  to  claims  of  racial  vote 
dilution.     The  amendments  established  a  result-oriented  test,''  thereby 
confronting  the  courts  with  literally  thousands  of  challenges  to  election 
schemes  that  did  not  fairly  reflect  the  voting  strength  of  minority  com- 
munities. Moreover,  because  Congress  expressly  eschewed  any  universal, 
abstraa  formula,  the  results  test  requiral  courts  to  grapple  with  local 
political   reality   in  assessing  minority  voters'   claims.'      Finally,   in 
conjunction  with  one-person,  one-vote,  Seaion  2  guaranteed  repeated 
judicial  involvement  in  local  politics:  The  nearly  universal  replacement  of 
multimember  systems  by  single-member  districts  meant  that  electoral  struc- 
tures would  be  subject  to  judicial  oversight  after  each  census.' 

This  Paper  explores  the  interaction  between  substantive  conceptions 
of  the  right  to  vote  and  judicial  devices  for  adjudicating  voting  rights 
lawsuits.  The  latest  round  of  reqjportionment  and  the  ensuing  litigation 
suggests  that  partisan  political  exploitation  of  the  procedural  strand  of  one- 
person,  one-vote  poses  a  serious  threat  to  careful  consideration  of  the 
substantive  values  regarding  minority  voting  rights  that  are  embodied  in  the 
Voting  Rights  Act.  One-person,  one-vote  provides  a  vehicle  for  parties  to 
invoke  judicial  oversight  but  provides  no  brakes  on  the  substantive  deci- 
sions of  an  increasingly  partisan  judiciary.  Faced  with  these  lawsuits,  the 
courts  have  adopted  understandings  of  the  Voting  Rights  Act  that  are 
"partial"  in  both  senses  of  the  word. 

In  Part  I  of  this  Paper,  I  develop  a  taxonomy  of  voting  rights.  The 
Supreme  Court  often  speaks  as  if  there  were  a  single  framework  for  as- 
sessing voting  rights  claims.  I  show,  however,  that  the  Court's  cases 
reflect  three  discrete,  yet  ultimately  linked,  conceptions  of  voting.   First, 


6.  Voting  RighU  Act  Amendmenu  of  1982,  Pub.  L.  No.  97-205,  tee.  2.  8  3,  96  Sut.  131,  134 
(1982)  (tmending  42  U.S.C.  S  1973  (1976)). 

7.  The  language  of  5  2  require!  courts  to  consider  whether,  "under  the  totality  of  the 
circumsunces,'  members  of  the  minority  group  "have  less  opportunity  than  other  members  of  the 
electorate  to  participate  in  the  political  process  and  to  elect  represenutives  of  their  choice."  42  U.S.C. 
i  1973(b)  (1988). 

8.  The  legislative  history  of  8  2  delineated  a  variety  of  factors  the  couttt  were  to  consider  in 
applying  the  resulu  test.  These  ranged  from  socioeconomic  disparities  between  minority  group 
members  and  their  nonminority  counterparts  to  the  electoral  success  of  minority  candidates  and  the  level 
of  racial  bloc  voting.  See  Senate  Report,  supra  note  5,  at  28-29,  reprinud  in  1982  U.S.C.C.A.N.  at 
206-07.  Taken  together,  these  factors  require  "'an  intensely  local  appraisal  of  the  design  and  impact' 
of  the  contested  electoral  mechanisms'  that  is  "peculiarly  dependent  upon  the  facu  of  each  case"  and 
upon  -indigenous political  reality."  Thomburg  v.  Qingles,  478  U.S.  30. 79  (1986)  (ciutions  omitted). 

9.  At-large  elections  by  definition  weigh  each  voter's  vote  equally  because  every  voter  participates 
in  the  election  of  every  represenutive.  See  Lucas  v.  Forty-Fourth  Gen.  Assembly,  377  U.S.  713,  750 
(1 964)  (Stewart,  J . ,  dissenting)  (arguing  that  if  the  goal  of  legislative  apportionment  is  equally  weighted 
vous,  districu  should  be  abolished  and  replaced  with  an  at-large  election  system).  The  geographic 
distribution  of  residsnu  within  the  jurisdiction  thus  is  irrelevaitt.  At-large  systems  did  not  require 
periodic  readjustment  of  district  boundaries,  essentially  because  there  were  no  districu. 
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voting  mvoWes  participation:  the  formal  ability  of  individuals  to  enter  into 
the  electoral  process  by  casting  a  ballot.  Second,  voting  involves  aggre- 
gation: the  choice  among  rules  for  tallying  individual  votes  to  determine 
election  outcomes.  Finally,  voting  involves  governance:  It  serves  a  key 
role  in  determining  how  decisionmaking  by  elected  representatives  will  take 
place.  I  end  this  Part  by  discussing  the  relationship  among  these 
conceptions. 

Part  n  begins  by  showing  that  the  Court's  failure  to  acknowledge  the 
distinaive  elements  of  these  different  conceptions  has  often  led  it  to 
respond  to  one  sort  of  claim  with  an  analysis  that  rests  on  a  different 
conception  of  voting.  Standing  alone,  this  doctrinal  conftision  could  give 
litigants  and  the  increasingly  politicized  lower  federal  judiciary  an  opportu- 
nity to  distort  the  Voting  Rights  Act.  But  several  structural  aspects  of 
voting  rights  litigation  exacerbate  the  danger  that  the  Act— like  its  constitu- 
tional forebears— will  be  "commandeered,"  or  at  least  domesticated,  by 
partisan  white  interests.'"  One-person,  one-vote  provides  a  wedge  for 
partisan  participation  in  the  litigation  process,  permits  a  variety  of  forum- 
shopping  stratagems,  and,  in  combination  with  remedial  doctrines,  provides 
opportunities  for  the  two  major  political  parties  to  advance  conceptions  of 
the  Aa  that  serve  their  partisan  ends.  Democratic  incumbents  and  party 
officials  advance,  although  they  do  not  call  it  this,  a  governance-driven 
model  of  minority  voting  rights:  They  claim  that  blacks  and  (at  least  some) 
Hispanics  would  maximize  their  voting  strength  by  seeking  legislatures 
whose  overall  composition  is  most  favorable  to  minority  interests  (i.e., 
majority-Democratic  bodies).  This  can  best  be  accomplished  by  drawing 
districts  in  which  minority  voters  contribute  to  the  victory  base  of  a  broad 
range  of  Oargely  white)  Democratic  candidates.  Recently,  Republicans 
have  countered  with  an  exclusively  aggregation-driven  model.  They  claim 
that  minorities  are  best  off  when  they  can  elea  individual  candidates  of 
their  choice  from  districts  where  they  control,  rather  than  influence, 
outcome.  Like  the  Democratic  model,  which  is  aimed  at  creating 
Democratic-controlled  bodies,  the  Republican  model  will,  the  Republicans 
hope,  lead  to  Republican-controlled  legislatures. 

Having  explored  these  conceptual  and  structural  explanations  for  the 
current  disorder.  Part  HI  analyzes  the  conditions  that  call  for  judicial 
involvement  in  the  political  process.  Unlike  earlier  participation-  or 
aggregation-based  claims,  contemporary  voting  rights  problems  do  not 
admit  of  easy,  abstraa  judicial  solutions.  Rather,  they  demand  close 
attention  to   the  historical   context  in  which   issues  of  full  political 


10.  See  BUckrfjer  &  MenefiBe.  supra  noce  4,  «t  1  ("In  1964,  (in  ReynoUs  v.  Sims]  citizeni  of 
Biimingfaam,  Mobil*  and  OadwlMi.  Alabama.  convinMd  the  United  Sutea  Supreme  Court  that  the 
Constitution  guarantee*  equal  voting  righu  for  whiu  people."). 
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participation  are  embedded.  In  some  critical  respects,  the  Voting  Rights 
Act  has  worked  wonderfully  well  and  has  given  minority  voters  leverage 
within  the  process  to  seek  political  solutions  for  the  political  problems  of 
redistriaing.  Federal  courts  must  therefore  take  care  not  to  disturb  the 
products  of  a  nascent  but  nonetheless  real  integration  of  minorities  into  the 
give-and-take  of  politics  as  usual."  At  the  same  time,  the  courts  must  be 
alert  to  situations  in  which  minority  voters  and  the  officials  they  have 
elected  continue  as  members  of  a  permanent,  excluded  faction  and  must 
seek  out  context-sensitive  ways  for  eflFectively  integrating  them  into  the 
process  of  governance, 

I.     Three  Conceptions  of  the  Right  To  Vote 

The  Supreme  Q)urt's  repeated  references  to  *'the  right  to  vote""  and 
its  attempt  to  ground  its  one-person,  one-vote  cases  in  earlier  decisions 
involving  such  disparate  practices  as  ballot-box  stuffing,  white  primaries, 
and  racial  gerrymandering,'^  obscure  the  extent  to  which  its  decisions  in 
fact  operate  to  protect  very  diflFerent  types  of  interests.  To  understand  both 
the  current  doctrinal  confusion  and,  ultimately,  the  opportunities  this 
confusion  affords  for  manipulating  the  voting  rights  system,  we  must  first 
consider  the  complex  role  that  voting  plays  in  the  American  political 
process. 

A.     Voting  as  Participation 

To  begin,  the  right  to  vote  involves  participation:  the  right  to  cast  a 
ballot  that  is  counted.  This  participatory  right  has  been  implicated  by  a 
variety  of  restriaions  on  the  franchise,   including  white  primaries,'* 


11.  Cf.  Senate  Report,  supra  note  S,  at  12,  reprinud  in  1982  U.S.C.C.A.N.  at  189  (noting  that 
'(■lophisticated  mles  regarding  elections  nuy  seem  part  of  the  everyday  rough-and-tumble  of  American 
politics'  but  that  Congress  and  the  courts  should  be  setuitive  to  the  danger  that  in  some  circumstances 
such  rules  may  represent  "efforts  to  perpetuate  the  results  of  past  voting  discrimination  and  to 
undennine  the  gains  won  under  .  .  .  the  Voting  Rights  Act"). 

12.  In  Shaw  V.  Reno.  113  S.  Ct.  2816,  2819(1993),  for  example.  Justice  O'Connor  describes  the 
case  as  involving  "the  meaning  of  the  constitutional  'right'  to  vote,"  suggesting  by  her  quotation  marks 
arouDd  the  word  "right*  that  it  involvea  a  single,  unified  concept. 

13.  See  Reynolds  v.  Sinu,  377  U.S.  533,  555  (1964)  (supporting  ia  treatment  of  malapportion- 
ment with  examples  including  Oomillion  v.  Lightfoot.  364  U.S.  339  (1960)  (racially  exclusionary 
gerrymandering);  Terry  v.  Adams,  345  U.S.  461  (1953)  (white  primaries);  Smith  v.  Allwright,  321 
U.S.  649  (1944)  (white  primaries);  and  United  Sutes  v.  CUssic,  313  U.S.  299  (1941)  (elecUon  fraud)). 

14.  In  a  series  of  decisioiu  known  collectively  as  the  White  Primary  Cases,  the  Court  overturned 
a  variety  of  stratagems  by  the  State  of  Texas,  the  Democratic  Party,  aitd  a  subgroup  of  the  Denwcratic 
Party  that  were  intended  to  keep  blacks  from  participating  in  primary  elections.  The  decisions  include 
Nixon  v.  Handon.  273  U.S.  536  (1927);  Nixon  v.  Condon,  286  U.S.  73  (1932);  Smith  v.  Allwright, 
321  U.S.  649  (1944);  and  Terry  v.  Adams.  345  U.S.  461  (1953). 
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de-annexation,*'  poll  taxes  and  literacy  tests,'^  durational  residency  re- 
quirements," and,  most  recently,  the  power  to  cast  write-in  votes." 
The  fact  that  many  of  the  early  cases  involved  claims  by  blacks  who  had 
been  disenfranchised  for  racially  discriminatory  reasons  may  mask  an 
essential  feature  of  the  claims:  The  right  to  participate  is  wholly  outcome- 
independent.  Put  somewhat  differently,  in  the  early  cases  the  Court  did  not 
ask  whether  blacks  and  whites,  or  literate  and  illiterate  people,  or  long- 
term  residents  and  newcomers  were  likely  to  vote  differently.  Indeed,  in 
several  contexts,  the  Court  squarely  rejected  the  idea  that  outcome  effects 
could  form  a  permissible  reason  for  limiting  participation.** 

The  primary  value  underlying  the  participation  cases,  then,  is  an  as- 
pect of  what  I  have  called  civic  inclusion:  **a  sense  of  connectedness  to  the 
community  and  of  equal  political  dignity;  greater  readiness  to  acquiesce  in 
governmental  decisions  and  hence  broader  consent  and  legitimacy."^ 


15.  S^e  ComiUUm,  364  U.S.  at  341  (tnvolvingtfae  Tutkegee gerrymander,*  in  which  the  Alabaou 
■tate  legialature  redrew  the  boundaries  of  Tuskegee,  Alabama,  to  remove  virtually  all  black  residenu 
from  the  juriidictioa). 

16.  Compare  Ljisaiter  v.  Northampton  County  Bd.  of  Electiona,  360  U.S.  45,  51  (1959) 
(upholding  a  literacy  tett  becauae  it  was  rationally  related  to  the  state's  legitimate  interest  in  promoting 
■intelligent  use  of  the  ballot")  wUh  Harper  v.  Virginia  Sute  Bd.  of  Elections,  383  U.S.  663,  670 
(1966)  (applying  strict  sciutioy  and  striking  down  a  poll  tax  as  unconstitutional  under  the  Equal 
Protection  Clause  becauae  "wealth  or  fee  paying  has  ...  no  relation  to  voting  qualifications'). 

17.  SreMarstonv.  Lewis,  410  U.S.  679, 680  (1973)  (holding  that  Arizona's  50-day  residency  and 
registration  cutoff  "pass(ed]  constitutional  muster*  because  it  was  "suppoited  by  sufficiently  strong 
local  interesu.'  such  as  the  preparation  of  accurate  voter  lisu);  Dunn  v.  Blumstein,  405  U.S.  330,  358 
(1 972)  (striking  down  Tennessee's  one-year  residency  requirement  because  the  relationship  between  the 
state's  interest  in  an  informed  electorate  and  the  residency  requirement  was  too  attenuated  to  be  deemed 
compelling). 

18.  See  Burdick  v.  Takushi.  1 12  S.  Ct.  2059.  2066  (1992)  (upholding  Hawaii's  absolute  ban  on 
write-in  voting  in  geiwral  elections). 

19.  See,  e.g.,  Dunn,  405  U.S.  at  355  (rejecting  the  argument  that  short-term  residenu  could  be 
excluded  from  voting  in  sute  elections  because  they  might  not  have  local  interesu  sufficiently  in  mind 
and  holding  that  the  exclusion  constituted  an  impermissible  attempt  to  regulate  voting  based  on 
differencea  of  opinion);  Carrington  v.  Rash.  380  U.S.  89,  94  (1965)  ("Fencing  out'  from  the  ftanchise 
a  sector  of  the  population  because  of  the  way  they  may  vote  is  constitutionally  impermissible."). 

In  one  particularly  nouble  application  of  this  principle  in  the  context  of  race  discrimination,  the 
Fifth  Circuit  invalidated  an  election  in  which  bUck  voters  had  been  forced  to  use  segregsted  booths  if 
they  wanted  to  participate  at  all,  despite  the  fact  that  it  was  a  mathematical  impossibility  for  the  ex- 
cluded voters  to  have  changed  the  outcome.  SeeieUv.  Southwell,  376  F.2d  659,  662  (5th  Cir.  1967) 
(setting  aside  election  becauae  'there  are  ceruin  discriminatoty  practices  which,  spart  from  demonstrat- 
ed iiyury  or  the  inability  to  do  so,  so  infect  the  process  of  the  law  as  to  be  stricken  down  as  invalid'). 
Moraover,  from  the  perspective  of  the  individual  voter,  it  would  be  downright  irradonal  to  take 
an  outcome^ependem  perspective.  See  Paul  E.  Meehl,  The  Se^h  Vour  Paradox  and  the  Thrtnm- 
Away  Vou  Argument,  71  AM.  POL.  Sa.  RBV.  1 1.  30  (1977)  (noting  that  it  U  extraordmarily  unlikely 
that  any  person's  vote  will  influence  the  outcome  of  an  election). 

20.  PameU  S.  Karlan,  Maps  and  Mureadings:  The  RoU  of  Geographic  Compactness  in  Racial 
Vote  DUudon  Litigation.  24  HaRV.  C.R.-C.L.  L.  RBV.  173.  180  (1989);  see  also  Kathryn  Abrams. 
'Raising  Politics  Up ':  Minority  Political  Participation  and  Section  2  cf  the  Voting  Rights  Act,  63 
N.Y.U.  L.  RBV.  449,  476-77  (1988)  (discussing  voting  as  a  means  of  expression  and  interaction  with 
fWlow  citi2«tt);  Ronald  Dworkin,  What  Is  Equality?  Part  4:  Political  Equality,  22  U.S.F.  L.  RBV.  1 , 
4  (1987)  (arguing  that  by  giving  an  individual  the  right  to  vote,  '(tihe  community  confirms  an 
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Thus,  participation  claims  invoke  assertions  of  anonymous  equality:  what- 
ever the  plaintiffs  individual  characteristics,  she  is  entitled  to  participate 
fiilly  in  community  governance  by  casting  a  ballot.^* 

The  Court's  decision  to  employ  stria  scrutiny  in  assessing  participa- 
tion claims^  has  had  two  efifects.  First,  of  course,  in  cases  that  the  Court 
puts  within  the  participation  rubric,  the  application  of  stria  scrutiny  has 
resulted  in  universal  invalidation  of  the  challenged  restrictions.  But  more 
importantly,  the  fatality  of  stria  scrutiny  has  led  the  Court  to  strain  to 
exclude  certain  types  of  claims  from  the  core  right  to  participate.  So,  for 
example,  the  Court  has  assumed  the  validity  of  restricting  the  franchise  to 
citizens,^  bona  fide  residents,^  and  adults,^  even  when  claimants  out- 

iodividual  penoa'i  membenhip,  as  ■  free  and  equal  citizen");  Lani  Ouinier,  The  Triumph  of  Tokenism: 
The  Voting  Righo  Act  and  the  Theory  of  Black  Electoral  Success,  89  MiCH.  L.  RHV.  1077,  1084-85 
(1991)  (diicusaing  how  vobng,  pacticulariy  in  support  of  black  candidates,  served  the  civil  rigfau 
movement's  goals  of  "af&nnation  of  self-worth  and  human  dignity");  Frank  I.  Michelman,  Conceptions 
of  Democracy  in  American  Constitutional  Argument:  Voting  Rights,  41  Fla.  L.  REV.  443,  451  (1989) 
(discussing  a  "constitutive"  vision  of  politics  whereby  citizetu  define  themselves  through  their 
participation);  Daniel  D.  Polsby  &  Robert  D.  Popper,  The  Third  Criterion:  Compactness  as  a 
Procedural  Strfeguard  Against  Partisan  Gerrymandering,  9  YALE  L.  &.  POL'Y  REV.  301,  315  (1991) 
(arguing  that  voting  is  not  an  act  of  utiliurian  self-interest  but  one  of  "self-expression,  a  means  to 
affinn  the  philosophy  of  popular  sovereignty");  Note,  The  Disenfranchisement  of  Ex-Felons: 
Oxizenship,  Criminality,  and  the  'Purity  cf  the  Ballot  Box,'  IQflHARV.L.  REV.  1300, 130406(1989) 
(discussing  the  community-defining  aspecu  of  enfranchisement  and  disenfranchisemem). 

21 .  See  CHARLBSR.  BETTZ,  POLITICAL  EQUALTTY:  AN  ESSAY  W  DEMOCRATIC  THEORY  8-9  (1989) 
(discussing  the  anonymity  condition). 

22.  The  first  case  in  which  the  Supreme  Court  explicitly  ^plied  strict  scrutiny  was  Harper  v. 
Virginia  Sute  Bd.  of  Elections,  383  U.S.  663  (1966).  although  it  was  not  entirely  clear  in  that  case  that 
the  trigger  for  strict  scrutiny  was  the  sutus  of  voting  as  a  fundamental  right  rather  than  the  suspect 
namre  of  classifications  based  on  wealth.  By  the  time  the  Court  decided  Kramer  v .  Union  Free  School 
District  No.  IS,  395  U.S.  621  (1969),  and  Dunn  v.  Blumstein,  405  U.S.  330  (1972).  however,  it  was 
clear  that  it  was  the  nature  of  the  right  infringed,  rather  than  the  characteristics  of  the  class  affected, 
that  required  heightened  scrutiny.  See  Kramer,  395  U.S.  at  626-28  (holding  that  voting  clauificaoons 
have  the  potential  to  invade  fundamental  rights  and  liberties  and  therefore  must  be  closely  scrutinized); 
Dunn,  405  U.S.  at  337  (sUting  that  "it  is  ceruinly  clear  now  that  a  more  exacting  test  is  required  for 
any  statute  that  'place[s]  a  condition  on  the  exercise  of  the  right  to  vote."  (quoting  Bullock  v.  Carter, 
405  U.S.  134,  143  (1972))  (brackeu  in  original)). 

23.  See  Gerald  L.  Neuman,  'We  Are  the  People':  Alien  Suffrage  in  German  and  American 
Perspective,  13  MiCH.  J.  INT'L  L.  259,  292  (1992)  (noting  that  "it  appears  to  be  settled  doctrine  that, 
■o  fiir  as  the  federal  Constitution  is  coocemed,  alien  suffrage  is  entirely  discretionary— neither 
compelled  nor  constitutionally  forbidden");  see  also  Sherman  v.  United  States,  155  U.S.  673,  682 
(1855)  (listing  alienage  as  one  reason  that  a  person  may  be  disqualified  from  voting);  Breediove  v. 
Suttles,  302  U.S.  277.  282  (1937)  (mentioning  in  passing  that  aliens  are  not  permitted  to  vote). 

24.  See  Dunn,  405  U.S.  at  343  ("We  have  in  the  past  noted  approvingly  that  the  Suies  have  the 
power  to  require  that  voters  be  bona  fide  residents  .  .  .  .");  Kramer,  395  U.S.  at  625  (assuming  the 
validity  of  citizenship,  age,  and  bona  fide  residence  requirements).  Lx>wer  court  decisions,  however, 
indicate  that  nonresident  voting  is  permistible  in  some  situations.  See,  e.g..  Brown  v.  Board  of 
Comm'rt,  722  F.  Supp.  380,  399  (E.D.  Tenn.  1989)  (finding  generally  valid  a  Tennessee  provision 
that  permitted  nonresidem  property  owners  to  vote  in  municipal  electioiu  but  striking  it  down  as 
applied,  on  the  ground  that  it  allowed  nonresidents  who  owned  a  trivial  amount  of  property  to  vote); 
see  also  Olisson  v.  Mayor  of  Savaimah  Beach,  346  F.2d  135,  137  (5th  Cir.  1965)  (upholding 
nonresidem  voting  in  a  sununer  vacation  conununity  because  there  could  be  a  "logical  and  sensible 
reason  for  permitting  nonresidents  owning  property  ...  to  vote  in  the  nuinicipal  elections"). 

25.  The  Twenty-Sixth  Amendment  provides  constitutioiul  protection  against  age  discrimination 
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side  these  categories  have  strong  reasons  for  seeking  to  participate.^  And 
once  these  claims  are  excluded  from  the  core  right  to  participate  and  the 
Court  ^plies  rational-relationship  scrutiny,  disenfranchising  restrictions 
survive  challenge. 

Moreover,  by  severing  the  link  between  the  public  inclusion  of  an  in- 
dividual voter  and  the  product  of  her  inclusion— an  untraceable  vote— the 
Court  has  rendered  problematic  the  analysis  of  a  class  of  participation- 
based  claims  that  focus  on  voter  choice.  In  Burdick  v.  Takushi,^  for 
example,  the  Court  upheld  a  Hawaiian  ban  on  casting  write-in  votes.  It 
rejected  the  argument  that  stria  scrutiny  should  be  applied,  asserting  that 
Burdick's  right  to  vote  had  been  only  minimally  affected  by  the  require- 
ment that  he  vote  for  one  of  the  candidates  who  had  qualified  for  the  gen- 
eral election  ballot  or  not  at  all.  The  right  to  vote  involves  the  right  to 
choose  among  already  nominated,  bona  fide  candidates,  the  Court  said, 
rather  than  "a  more  generalized  expressive  function.""  In  short,  the  right 
to  participate  takes  for  granted  the  general  contours  of  existing  electoral 
arrangements. 

B.     Voting  as  Aggregation 

The  primary  function  of  voting,  however,  is  not  simply  to  delineate 
the  boundaries  of  the  political  conmiunity.  Rather,  it  is  to  combine  indi- 
vidual preferences  to  reach  some  colleaive  decision,  such  as  the  seleaion 
of  representatives."    Voting  therefore  involves  aggregation,  and  each 


with  fegard  to  voting,  but  only  for  'citizenf  of  the  United  Sutes,  who  are  eighteen  yean  of  age  or 
older."  U.S.  CONST,  amend.  XXVI,  (  1;  tee  Wealey  v.  CoIUni,  605  F.  Supp.  802,  813  (M.D.  Tenn. 
1985)  (holding  that  although  nothing  ban  tutea  from  extending  the  franchise  to  penona  younger  than 
eighteen,  the  Constitution  does  not  compel  such  an  extension),  afTd,  791  F .2d  1255  (6th  Cir.  1986); 
Gaunt  V.  Brown,  341  F.  Supp.  1187,  1189  (S.D.  Ohio)  (rejecting  claim  by  plaintiffs  who  would  be 
eighteen  in  time  for  the  general  election  that  they  had  a  right  to  participate  in  primary  elections  held 
befor«  their  eighteenth  birthdays),  afTd,  409  U.S.  809  (1972). 

26.  For  a  particularly  powerfiil  example,  see  Holt  Civic  Club  v.  City  of  Tuscaloosa,  439  U.S.  60 
(1978).  HoU  Gvic  Club  involved  residenu  of  Tuscaloosa's  sututorily  defined  police  jurisdiction  who 
lived  ouuide  the  municipal  boundaries.  The  Court  held  that  denial  of  the  right  to  vote  did  not  violate 
the  Fourteenth  Amendment,  observing  that  "a  government  unit  may  legitimately  restrict  the  right  to 
participate  in  iu  political  processes  to  those  who  reside  within  its  borden."  Id.  at  68-69.  See  also 
Michelman,  supra  note  20,  at  474-80  (criticizing  the  majority  in  Holt  avic  Club  for  iu  reliance  on 
arbitrary  geographical  boundaries). 

27.  112  S.  Ci.  2059  (1992). 

28.  Id.  at  2066.  But  cf.  Allen  v.  Sute  Bd.  of  Elections,  393  U.S.  544,  570  (1969)  (holding  that 
changes  in  the  procedure  for  casting  write-in  votea  ara  subject  to  the  preclearance  requiremenu  of  J  5 
of  the  Voting  RighU  Act  because  such  changea  could  be  motivated  by  a  discriminatory  intent  to  dilute 
minority  voting  strength  or  could  result  in  such  dilution). 

29.  The  particular  concerns  raised  by  ooncandidale  voting— for  example,  voting  on  referenda  or 
bond  iasues— ar«  largely  beyond  the  scope  of  this  Paper.  For  discussions  of  some  of  these  issues, 
patticulariy  aa  they  relate  to  aggregation  issues  and  minority  interesu,  see  Lynn  A.  Baker,  Direct 
Democracy  and  Discrimiiuuion:  A  Public  Choice  Penpective,  tl  Chi.-KENT  L.  REV.  707,  712-15 
(1991);  Bruce  E.  Cain,  Voting  Rights  and  Democratic  Theory:  To^^nrd  a  Color-Blind  Society?,  in 
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voter  has  an  interest  in  the  adoption  of  aggregation  rules  that  enable  her  to 
elect  the  candidate  of  her  choice. 

Unlike  participation  claims,  aggregation  claims  are  essentially 
outcome-regarding:  They  rest  upon  assertions  that  the  voter  has  been 
denied  a  fair  opportunity  to  elect  her  preferred  representative.  While  it  is 
of  course  possible  for  a  voter  to  raise  a  purely  individual  aggregation 
claim,*  aggregation  claims  are  largely  group-based:  They  involve  claims 
by  individual  voters  that  they  are  part  of  a  discrete  group  of  voters  whose 
direa  preferences  have  been  unfairly  ignored.'*  Moreover,  although  a 
variety  of  groups  might  conceivably  raise  aggregation  claims,  the  conjunc- 
tion of  the  two-party  system,  American  history,  and  the  near-universal  use 
of  geogr^hic  electoral  districts  has  meant  that  aggregation  claims  are 
normally  brought  on  behalf  of  identifiable  racial  groups  or  the  members  of 
p.^l^ical  parties." 

There  are,  broadly  speaking,  two  kinds  of  aggregation  claims.  The 
first  focuses  on  electoral  boundaries:  A  group  whose  members  share  dis- 
tinctive electoral  preferences  claims  that  its  ability  to  elect  its  preferred 
candidate  has  been  impaired  because  its  votes  have  been  overwhelmed  by 
the  votes  of  a  hostile  majority.  This  submergence  might  be  due  to  the  use 
of  at-large  elections,  with  their  tendency  toward  winner-take-all  outcomes, 
or  it  might  be  due  to  gerrymandering,  that  is,  a  districting  plan  that 
fractures  the  group  among  several  districts  and  then  submerges  the  votes 


Controversies  in  Minority  Votino,  supra  note  2.  at  261 ,  274-75;  Julian  N.  Eule,  Judicial  Review 
ef  Direct  Democracy,  99  YalB  LJ.  1503,  1551-58  (1990). 

30.  In  Gordon  v.  Lance,  403  U.S.  I  (1971),  for  example,  the  Court  confronted  •  West  Virginia 
■tatute  that  required  a  lupermajority  (i.e.,  a  60%  affirmative  vote)  for  patsage  of  bond  iscues.  Id.  at 
2.  The  plaintifft  claimed  that  this  requirement  violated  one-peraon,  one-vote  because  it  gave  negative 
votes  more  weight  than  afBrmative  votes.  Id.  at  6.  The  Court  rejected  this  argument,  in  part  because 
it  could  'discern  no  independently  identifiable  group  or  category  that  favors  bonded  indebtedness  over 
other  forms  of  financing.  Consequently  no  sector  of  the  population  may  be  said  to  be  'fenced  out'  from 
tfaefranchisebecauseof  the  way  they  will  vote.'  Id.  at  5  (citing  Carringtonv.  Rash.  380U.S.  89,  94 
(1965)). 

3 1 .  This  is  not  to  say  that  the  Court  has  always  been  clear  on  this  point.  See  Samuel  Issacharoff, 
Polarized  Voting  and  the  Political  Process:  The  Transformation  of  Voting  Rights  Jurisprudence,  90 
Mich.  L.  Rev.  1833,  1840-41  (1992)  (deacribing  the  Court's  ambivalence  in  Whitcomb  v.  Chavis,  403 
U.S.  124  (1971),  as  to  whether  dilution  involved  an  individual-  or  group-based  deprivation). 

32.  But  cf.  United  Jewish  Orgs..  Inc.  v.  Carey,  430  U.S.  144,  168  (1977)  (denying  relief  to 
Hasidic  Jews  who  claimed  that  their  conununity  was  improperly  split  between  two  districts  in  order  to 
iMwimiTji  tafe  seats  for  black  voters).  In  deciding  early  aggregation  claims,  the  Court  seemed  not  to 
distinguish  between  the  claims  that  could  be  brought  by  racial  groups  and  those  that  could  be  raised 
by  political  bloca.  See,  e.g.,  OafEoey  v.  Cummings,  412  U.S.  735,  751-52  (1973)  (discussing 
districting  that  may  violate  the  Fourteenth  Amendment  by  minimizing  the  voting  strength  of  racial 
groups  or  political  pattiea);  Fortson  v.  Dorsey,  379  U.S.  433,  439  (1965)  (mentioning  that  certain 
apportionment  schemes  may  operate  to  minimize  the  voting  strength  of  "racial  or  political  elements  of 
the  voting  population");  see  also  infra  notes  40-46  and  accompanying  text  (describing  the  later 
divergence  of  the  equal  protection  aiulysis  applied  to  claims  brought  by  minority  groups  and  those 
brought  by  political  partiea). 
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of  a  now-fragmented  community  in  several  majority-controlled  districts." 
The  second  sort  of  claim  focuses  on  structural  rules  within  an  electoral 
jurisdiaion:  Majority-vote  runoff  requirements  may  raise  aggregation  con- 
cerns by  denying  some  groups  the  voting  power  that  other  equally  sized 
groups  enjoy,"  and  numbered-post'^  or  anti-single-shot  provisions'* 
may  enhance  the  winner-take-all  aspects  of  at-large  eleaions."  One  of 
the  precursors  to  the  one-person,  one-vote  apportionment  cases  involved 
this  sort  of  structural  rule:  Under  the  Georgia  county  unit  system,  ballots 
not  cast  for  the  candidate  who  finished  first  were  ignored  in  allocating  the 
county's  unit  votes,  and  it  was  therefore  possible  for  a  candidate  to  win  the 
election  even  though  he  received  fewer  popular  votes  than  his  opponent." 
To  assess  the  claim  that  an  aggregation  rule  unfairly  dilutes  a  group's 
voting  strength  requires,  of  course,  having  some  baseline  notion  of  the 
results  that  a  fair  aggregation  would  produce,  and  this  baseline  problem  has 
bedeviled  the  Supreme  Court  for  a  generation.  Early  on,  the  Court  rejec- 
ted the  baseline  of  proportionality— the  premise  that  a  group  should  succeed 
in  eleaing  candidates  in  proportion  to  its  presence  in  the  electorate."  But 


33.  See.  e.;..  Thombutsv.  Oingles,  478  U.S.  30. 46  n.ll  (1986);  AlUnJ.  Lichtman&  J.  Gerald 
Hebert,  A  General  Theory  of  Vote  Diluaon,  6  La  RaZA  LJ.  1,  3-4  (1993)  (both  expUining  nibmer- 
g«nce);  Frank  R.  Pirker,  Racial  Gerrymandering  and  Legislative  Reapportionment,  in  MINORITY  VOTE 
Dilution  85,  86-99  (Clundler  DavicUon  «!.,  1984)  (describing  t«chniquei  of  racUl  genynuindering). 

34.  See  P«mel«  S.  K*rUn,  Undoing  the  Right  Thing:  Single-Member  Offices  and  the  Voting  Rights 
Act,  TI\k.  L.  Rev.  l,  25-28  (1991)(expUiningtlut  when  there  •rem«jority-vote  runoff  requiremenu 
and  racial  bloc  voting,  a  black  candidate  may  garner  a  plurality  of  votes  in  the  primary,  but  will  lose 
in  the  runoff  when  white  voten  coalesce  behind  a  white  candidate). 

35.  Numbered  post  provisions  require  each  candidate  to  limit  her  candidacy  to  only  one  of  the 
available  aeaU.  Karlan,  supra  note  34,  at  17  n.54.  For  example,  in  an  election  for  a  three-member 
county  commission,  a  numbered-post  provision  would  designate  the  three  seau  as  "Position  1," 
"Position  2,"  and  'Position  3.*  Each  candidate  would  seek  only  one  position  and  each  voter  would 
have  one  vote  to  cast  for  each  seat.  Numbered  posu  increase  the  likelihood  of  head-to-head  contesu 
between  minority-  and  majority-sponsored  candidates  and  in  jurisdictions  with  racial  bloc  voting,  this 
wiU  cause  the  defeat  of  minority  candidates.  See  ROY  E.  YOUNO,  THE  PLACE  SYSTEM  IN  TEXAS 
Elections  20-22  (1965)  (arguing  that  numbered-post  provisions  were  adopted  in  Texas  to  reduce  the 
political  influence  of  racial  minorities). 

36.  Anti-single-shot  provisions  work  similariy;  by  requiring  votere  to  cast  as  many  votes  as  there 
ar«  available  seaU,  they  preclude  a  minority  from  denying  iu  support  to  any  of  the  majority's 
candidates  and  from  thereby  increasing  the  share  of  the  toul  vote  cast  that  supports  the  minority's 
candidate.    For  a  mot»  deuiled  discussion  of  anti-single-shot  provisions,  see  Karian,  supra  note  34, 

at  17  n.54. 

37.  See  City  of  Rome  v.  United  Sutes,  446  U.S.  156,  183-84  (1980);  Chandler  Davidson, 
Minority  Vote  Dilution:  An  Overview,  in  MINORITY  VOTE  DILUTION,  supra  note  33,  at  6  (both 
de«:ribing  how  such  provisions  can  exacerbate  the  discriminatory  impact  of  racial  bloc  voting). 

38.  See  Gray  v.  Sanden,  372  U.S.  368,  372  (1963)  (noting  that  counties  having  only  one-third 
of  Owrgia's  popuUtion  controUed  a  majority  of  the  unit  votes;  thus  a  candidate  could  win  the  election 
by  winning  in  those  counties  even  if  he  lost  overwhelmingly  in  the  rest  of  the  sUte). 

39.  See  White  v.  Regester,  412  U.S.  755,  765-66  (1973)  (holding  that  the  plaintiffs'  burden  is  not 
aatufied  mettily  by  a  showing  that  a  minority  group  has  failed  to  win  legislative  seau  in  proportion  to 
iu  voting  potential  and  requiring  inAead  a  showing  that  the  nomination  and  election  process  was  not 
equally  open  to  the  minority  group  in  question);  Whitcomb  v.  Chavis,  403  U.S.  124,  149  (1971) 
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having  rejected  this  mechanical  benchmark,  the  Court  needed  some  other 
device  to  keep  itself  from  becoming  enmeshed  in  the  normative  political 
thicket  of  evaluating  competing  group  claims.  Although  the  Court  held  out 
a  formal  guarantee  of  fair  aggregation,. it  forestalled  aggregation  claims  as 
a  practical  matter  by  setting  standards  of  proof  that  essentially  could  not  be 
met. 

In  cases  involving  claims  of  racial  vote  dilution,  the  Court  focused  on 
the  racial  aspect  of  the  cause  of  aaion,  which  allowed  it  to  borrow  the 
discriminatory  purpose  requirement  from  general  equal  protection  doctrine. 
This  meant  that,  regardless  of  how  a  challenged  practice  affected  a  minor- 
ity group's  ability  to  elect  its  preferred  representatives,  the  practice  was 
invalid  only  if  it  had  been  adopted  or  maintained  with  the  specific  purpose 
of  diluting  the  minority's  votes.*"  The  Court  rejected  the  idea  that  stria 
scrutiny  should  apply  because  a  fundamental  right— the  right  to  vote— had 
been  implicated.*'  This  stringent  purpose  requirement  was  extraordinarily 
difficult  for  plaintiffs  to  meet.*^    By  contrast,  when  the  Court  was  faced 
with  a  claim  of  political  gerrymandering,  in  Davis  v.  Bandemerf^  it  could 
hardly  use  the  purpose  requirement  to  pretermit  the  claim;  given  the  overt- 
ly partisan  nature  of  the  redistricting  process,  nearly  every  districting 
scheme  was  intended  to  maximize  the  election  of  members  of  the  redistrict- 
ing party  at  the  expense  of  other  parties'  candidates.**   So,  in  the  area  of 
political  gerrymandering,  the  Court  developed  a  heightened  effects  require- 
ment: Even  a  voter's  permanent  inability  to  elect  her  preferred  candidates 
did  not  unconstitutionally  impair  her  right  to  vote,  as  long  as  she  was  not 


(holding  that  *the  fact  that  the  iiMmber  of  ghetto  resideota  who  were  legidaton  was  not  in  proportion 
to  ghetto  population*  could  not  support  a  finding  of  "invidious  discrimination  absent  evidence  and 
findings  that  ghetto  residents  had  less  opportunity'  than  other  voters  to  'participate  in  the  political 
process'). 

40.  5««Rogerav.  Lodge,  458  U.S.  613, 617  (1982)  (holding  that  multimember  legislative  districts 
are  unconstitutionally  discriminatory  only  if  they  are  'conceived  or  operated  as  purposeful  devices  to 
fiirtfaer  racial  discrimination');  City  of  Mobile  v.  Bolden,  446  U.S.  55,  66  (1980)  (plurality  opinion) 
(suting  that  multimember  districts  'could  violate  the  Fourteenth  Amendment  (only]  if  their  purpose 
were  invidiously  to  minimize  or  cancel  out  the  voting  potential  of  racial  or  ethnic  minorities'). 

41.  See  Bolden,  446  U.S.  at  113-14  (MarshaU.  J.,  dissenting)  (claiming  that  the  Court  had 
erroneously  treated  the  Bolden  plaintiffs'  claim  as  resting  on  the  suspect  classification  prong,  rather  than 
the  fundamental  rights  prong,  of  strict-scrutiny  equal  protection  analysis);  tee  also  Blacksher  & 
Meitefee,  supra  note  4,  at  48  (criticizing  the  Court  for  giving  the  equivalent  of  strict  scrutiny  to  one- 
penon,  one-vote  claims,  while  giving  only  rational  relationship  review  to  claims  of  racial  vote  dilution) . 

42.  See  Senate  Report,  supra  note  5,  at  26-27,  reprinudin  1982  U.S.C.C.A.N.  at  203-04  (noting 
the  'dramatic'  impact  of  the  discriminatory  purpose  requirement  on  pending  cases  and  finding  that 
"Utigaton  virtually  stopped  filing  new  voting  dilution  cases'  as  a  result  of  the  requirement);  id.  at  36- 
39,  reprinted  in  1982  U.S.C.C.A.N.  at  214  (mentioning  the  'difficulty  often  encountered  in  meeting 
the  (discriminatory]  intent  test"). 

43.  478  U.S.  109  (1986). 

44.  See  id.  at  129  (plurality  opinion);  cf.  Oaffhey  v.  Cummings.  412  U.S.  735.  738-39  (1973) 
fmvolving  a  'bipartisan"  gerrymander  designed  to  give  each  of  the  two  major  parties  a  proportional 
■hare  of  the  sute  legislative  seau). 
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cut  off  from  "influence  on  the  political  process  as  a  whole."**  This  test, 
like  the  purpose  test  in  racial  vote  dilution  cases,  was  virtually  impossible 
to  meet.** 

The  Bandemer  Court's  treatment  of  a  qualitative  aggregation  claim  im- 
plicitly recognized  that  aggregation  cannot  provide  a  stable  stopping  point 
for  a  theory  of  voting  rights.  Once  we  embrace  a  conception  of  the  right 
to  vote  that  looks  at  eleaoral  outcomes  rather  than  at  entry  into  voting 
booths,  it  becomes  clear  that  the  eleaion  of  representatives  represents  only 
an  intermediate  point  along  the  path  to  the  determination  of  policies  that 
are  voted  on  within  the  elected  body.  And  with  regard  to  that  determina- 
tion, the  critical  question  for  an  individual  cannot  simply  be  whether  she 
can  elect  her  preferred  candidate.  Rather,  it  must  focus  on  whether  the 
system  for  selecting  the  entire  governmental  body  gives  her  an  effective 
opportunity  to  participate  in  policymaking.*' 

C.     Voting  as  Governance 

The  individual's  concern  with  the  makeup  of  the  legislature  embodies 
a  third  conception  of  voting  rights:  voting  as  an  integral  part  of  govern- 
ance, the  practice  of  decisionmaking  through  representatives.  Thinking 
about  voting  in  this  way  requires  abandoning  the  view  of  voting  as  a  de- 
claratory event— the  aa  of  pulling  a  lever  on  Election  Day— and  replacing 
it  with  an  image  of  voting  as  part  of  an  ongoing  conversation.** 


45.  Bandemer,  478  U.S.  at  132  (plurality  opinion). 

46.  See  infra  note  79  (diicuwing  B«dh«m  v.  Eu,  694  F.  Supp.  664  (N.D.  C«l.  1988)  (three-judge 
court),  qSTd  per  curiam,  488  U.S.  1024  (1989)). 

47.  See  Bandemer,  478  U.S.  at  127  (plurality  opinion)  (characterizing  the  plaintifft'  claim  at  one 
challenging  the  lUtewide  compoiition  of  the  legislature,  even  though  each  voter  could  participate 
directly  only  in  the  election  of  repreaenutivei  from  her  district);  BEITZ,  supra  note  21 ,  at  153  (arguing 
that  political  equality  exisu  when  each  voter  stand*  a  fair  chance  of  satisfying  her  preferences  for 
political  decisions). 

48.  Leading  proponenu  of  this  view  include  James  Blacksher,  Lani  Ouinier,  and  Kathryn  Abrams. 
Blackaher  has  used  this  expansive  understanding  of  voting  righu  to  develop  a  litigation  strategy  in  such 
cases  as  Bolden  v.  City  of  Mobile,  542  F.  Supp.  1050  (S.D.  AU.  1982)  and  Presley  v.  Etowah  County 
Commission,  112  S.  Ct.  820  (1992).  In  Bolden,  the  remedy  included  the  adoption  of  supermajority 
voting  rules  within  the  city  council  that  were  aimed  at  giving  represenutives  of  the  black  community 
an  effective  voice  in  governmental  decisionmaking.  See  KarUn,  supra  note  20,  at  246-47  (discussing 
the  Bolden  twnedy).  In  Presley,  Blacksher  challenged  post-election  changes  in  the  powen  and 
responsibilities  of  county  commiwionera  that  stripped  s  newly  elected  black  commiuioner  of  his  ability 
to  represent  fiilly  his  constituentt.  Presley.  1 12  S.  Ct.  at  829;  see  also  infra  text  accompanying  notes 
80-90  (discussing />r«^). 

Abrams  and  Guinier  also  see  voting  as  part  of  a  broader  process  of  political  participation.  See. 
e.g. .  Abrams,  supra  note  20.  at  489  (describing  a  nwre  accurate  model  that  treau  political  participation 
"not  as  a  single  electoral  event,  but  as  a  process  that  beg[in8)  with  reflection  on.  and  discussion  of, 
preferences  and  conclude(sl  with  the  enactment  of  subsuntive  policies"  and  diat  "acknowledge[s]  those 
occasions  on  which  processes  of  aggregation  [make]  choices  final,  but  .  .  .  also  highlightls)  .  .  . 
interactive  activities");  Kathryn  Abrams,  Relationships  of  Representation  in  Voting  Rights  Act 
Jurisprudence.  71  TEX.  L.  REV.  1409.  1417-18  (1993)  (reasoning  that  the  Voting  Rightt  Act  should 
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Because  the  voter's  horizon  extends  beyond  the  moment  of  representa- 
tive selection  to  various  opportunities  for  colleaive  decisionmaking  by 
assembled  legislators,  she  necessarily  will  be  concerned  both  with  who 
serves  as  the  representative(s)  of  her  district,  and  just  as  centrally,  with  the 
overall  composition  of  the  governing  body.*'  She  will,  in  short,  be  inter- 
ested in  the  degree  of  both  her  direct  and  her  virtual  representation. 
Moreover,  she  will  be  concerned  with  aggregation  rules  within  the  legis- 
lature because  these  rules  can  determine  the  practical  effectiveness  of  the 
representatives  who  champion  her  interests." 

The  conception  of  voting  as  governance  has  both  constitutional  and 
statutory  underpinnings.  To  my  mind,  Reynolds  was  ultimately  a  gover- 
nance case.  The  Court  implicitly  recognized  that  all  of  the  plaintiffs  had 
an  unfettered  right  to  participate  in  the  formal  election  process^'  and 
although  it  found  that  the  votes  of  citizens  in  the  more  populous  districts 
were  diluted,'^  this  dilution  did  not  implicate  any  particular  voter's  ability 
to  elect  the  actual  legislators  of  her  choice.  In  my  view,  the  real  injury  in 
Reynolds  was  that  once  the  elected  representative  arrived  in  the  legislature, 
her  constituents'  effeaive  voting  power  in  the  legislature  would  be  unfairly 
minimized  because  their  representative  could  be  outvoted  by  representatives 
of  smaller  groups  of  constituents.  Put  somewhat  differently,  Reynolds 
sought  to  protect  the  governance  rights  of  the  majority,  which  was  unable 
to  elect  a  legislature  whose  overall  composition  reflected  its  preferences." 


protect  the  reUtJonabipB  of  minority  coiutituentB  with  their  representatives  because  citizen  participation 
in  the  political  process  continues  after  election  day);  Laoi  Guinier,  No  7Wo  Seats:  The  Elusive  Quest 
for  Political  Equality.  77  Va.  L.  Rev.  1413,  1458-93  (1991)  [hereinafter  Guinier,  No  Two  Seaa] 
(arguing  in  favor  of  a  conception  of  vote  dilution  that  focuses  on  attaining  a  fair  share  of  legislative 
outcomes  through  'interest  represenution");  Guinier,  supra  note  20,  at  1080-91  (discussing  the  civil 
righu  movement's  theory  of  political  participation  as  embodying  grass-roots  mobilization  of  the  black 
community,  promoting  a  social  and  economic  agenda,  and  electing  responsive  officials). 

49.  See  JEAN-PIERRE  BBNOrT  &  LEWIS  A.  KORNHAUSER,  VOTING  SIMPLY  IN  THE  ELECTION  OF 
ASSEMBLIES  27  (1991)  (C.V.  Surr  Center  for  Applied  Economics  Working  Paper)  (observing  that 
although  in  many  elections,  "citizens  choose  among  candidates  that  then  constitute  assemblies  rather 
than  choose  among  the  [potential]  assemblies  directly[,]  ...  the  voter's  preferences  over  assemblies, 
not  candidates,  are  fundamental"). 

50.  See,  e.g.,  Guinier,  No  Tmo  Seats,  supra  note  48,  at  1442  (describing  the  way  in  which 
majority-rule  voting  within  a  legislative  body  may  submerge  the  voice  of  minorities  who  are  not  part 
of  the  'ruling  coalition");  Karlan,  supra  note  20,  at  236-48  (arguing  that  'legislative  exclusion"  denies 
elected  black  officials  practical  political  power). 

5\.  See  Reynolds  V.  Sims,  377  U.S.  533,  555-56,  557,  562-63  (1964)  (recognizing  the  plaintiffs' 
claim  as  one  of  dilution  rather  than  outright  denial). 

52.  Id.  at  563. 

53.  The  eariy  paru  of  the  Court's  opinion  stressed  the  individual  nature  of  the  right  to  an  equally 
effective  vote.  See  id.  at  561  (quoting  United  Sutes  v.  Bathgate,  246  U.S.  220,  227  (1918).  for  the 
proposition  that  '[t)he  right  to  vote  is  personal").  By  the  middle  of  the  opinion,  however,  the  Court's 
focus  shifted  from  the  injury  suffered  by  individual  voters  to  the  disentpowerment  of  the  majority.  See 
id.  at  565  ("[A]  majority  of  the  people  of  a  Sute  [should  be  able  to]  elect  a  majority  of  that  Sute's 
legislature.").   Moreover,  the  Court's  recognition  that  the  right  to  vote  for  represenutives  is  bound  up 
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Despite  the  Court's  individualist  rhetoric,  the  system  it  overturned  was  one 
that  systematically  biased  the  overall  legislative  complexion  in  favor  of 
identifiable  groups— white  rural  voters**— rather  than  one  in  which  atom- 
istic individuals  were  arbitrarily  deprived  of  equal  voting  power." 

Reynolds  was  a  tempting  case  in  which  to  protea  the  governance  com- 
ponent of  the  right  to  vote:  One-person,  one-vote  provided  a  relatively  self- 
executing,  clearly  judicially  manageable  standard  for  assessing  governance 
claims.**  Put  simply,  the  Court  was  able  to  use  an  aggregation 
rule— voters  must  be  put  in  districts  with  essentially  equal  populations— to 
achieve  a  more  fair  governance  outcome.  But  although  majoritarian 
governance  claims  could  be  substantially  protected  by  one-person,  one- 
vote,  Reynolds  provides  no  guidance  to  courts  faced  with  claims  by  nu- 
merical minorities  that  their  ability  to  influence  the  legislative  process  has 
been  impaired. 

Given  the  privileged  position  of  majoritarianism  in  American  political 
theory,"  it  would  be  difficult  to  develop  mathematical  rules  for  assessing 


with  tbe  "inalienable  right  (of  every  citizen)  to  lull  and  effective  paiticipation  in  the  political  procesaea 
of  hia  State' a  legialative  bodiea,  *  id. ,  further  ahowa  that  iu  conceni  extenda  temporally  far  beyond  mere 
participation  in  the  selection  of  a  single  legialator.  For  further  diacuaaion  of  this  more  expanaive 
conception  of  voting  righta,  see  supra  note  48  and  accompanying  text. 

54.  See  Reynolds,  377  U.S.  at  542  n.7  (noting  that  Alabama'a  existing  legialative  apportionment 
•cfaeme  overweighted  niral  votes  while  particulariy  underweighting  suburt>an  votea).  Blackaber  and 
Menefee  note  an  ironic  conaequence  of  Reynolds:  It  stripped  Alabama's  rural,  predominantly  black 
countiea  of  their  legislative  influence  virtually  on  the  eve  of  the  massive  black  enfranchisement  brought 
about  by  the  Voting  Righu  Act  of  1965.  Had  the  1901  reapportionment  remained  in  effect  until  1982, 
blacks  would  have  controlled  a  higher  percentage  of  the  seats  in  the  Alabama  Legislature  (18%  of  the 
Houae  and  20%  of  the  Senate  in  a  sute  with  a  25  %  black  population)  than  they  controlled  as  a  result 
of  the  protectioiu  againct  dilution  provided  by  ft  2  and  S  5  of  the  Voting  Righu  Act.  Blackaher  & 
Menefee,  supra  note  4,  at  39  n.261;  cf.  Davidson,  supra  note  2,  at  31  (noting  that  Reynolds  destroyed 
the  traditionally  available  option  of  racial  vote  dilution  through  malapportionment). 

55 .  Perhaps  the  one-person,  one-vote  case  that  most  cleariy  illustrates  the  governance-driven  aspect 
of  the  doctrine  is  Board  of  Estimate  v.  Morria,  489  U.S.  688  (1989).  There,  the  Court  invalidated 
New  York  City's  use  of  a  body  coiuisting  of  the  five  borough  presidenu  and  three  citywide  elected 
ofBciala  to  make  budgeury  and  land-uae  decisions,  /d.  at  690.  Although  voters  in  Brooklyn,  the  city's 
moat  populous  borough  with  a  population  of  roughly  2.2  million,  were  able  to  elect  the  borough 
preaident  of  their  choice,  their  prefareiKea  could  be  canceled  out  by  the  vote  cast  by  Suten  Island's 
borough  preaident,  who  repreaented  only  350,000  people.  See  id.  at  700  n.7.  But  see  IssacharofT, 
supra  note  3 1 ,  at  1 858  (claiming  that  Reynolds  was  concerned  eaaentially  with  individual  voting  righU); 
Polsby  A.  Popper,  supra  note  20,  at  321-26  (claiming  that  one-peraon.  one-vote  and  political 
gerrymandering  claima  are  in  fact  individual-baaed  rather  than  group-based). 

56.  See  Blackaher  &  Menefee,  supra  note  4,  at  14  ("[TJhe  simplicity  of  the  population  equality 
rule  waa  precisely  what  attracted  the  Court's  majority.");  Samuel  IsaacharofF,  Judging  Politics:  The 
Elusive  Questfor  Judicial  Review  cf  Political  Fairness,  71  TEX.  L.  Rev.  1643. 1648  (1993)  (observing 
that  the  appeal  of  one-peraon,  one-vote  lay  in  iu  "numerical  sundards  .  .  .  drawn  from  unaaaailable 
empirical  dau,*  the  fact  that  it  could  be  "readily  managed  by  the  courta,"  and  iu  promise  of  preventing 
gerrymandering  through  the  use  of  "objective  measures"). 

57.  For  a  trenchant  critique  of  thia  aaaumption,  see  Jamea  U .  Blackaher,  In  Search  of  a  Legitimate 
Politica  of  Ethnicity:  An  American's  View  of  Canada's  Experience  (1992)  (unpublished  LL.M.  theaia, 
Delhouaie  University). 
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minority  governance  claims.  Instead  we  need,  in  Jim  Blacksher's  phrase, 
to  create  a  politics  '*that  favors  what  is  particular  and  provisional  over  what 
is  universal  and  enduring.""  That,  in  some  measure,  is  what  the  1982 
amendments  to  Section  2  of  the  Voting  Rights  Act  sought  to  do.  The  legis- 
lative history  of  the  amendments  directs  courts  applying  the  total ity-of-the- 
circumstances  test  to  look  at  such  factors  as  a  particular  jurisdiction's 
history  of  denying  minorities  the  right  "to  register,  to  vote,  or  otherwise 
to  participate  in  the  democratic  process, "^^  and  "whether  there  is  a  signif- 
icant lack  of  responsiveness  on  the  part  of  elected  officials  to  the  particu- 
larized needs  of  the  members  of  the  minority  group."*" 

D.     The  Right  to  Vote  As  a  Continuum 

The  three  conceptions  of  voting  that  I  have  set  forth  in  this  Part  form 
a  continuum.  The  participatory  right,  to  cast  a  ballot  and  have  it  counted, 
is  a  necessary  precondition  to  the  ability  to  elea.  Similarly,  the  aggre- 
gative right,  to  elect,  is  what  distinguishes  self-governance,  in  which 
groups  participate  through  their  representatives  in  the  formation  of  policy, 
from  civic  republican  charity,  in  which  individuals  depend  on  the  kindness 
of  Platonic  guardians.  Just  as  importantly,  the  denial  of  effective  inclusion 
can  reverberate  backward  through  the  narrower  conceptions  of  voting  dis- 
couraging minorities  from  even  casting  ballots. *' 

I  do  not  mean  to  suggest  that  these  three  conceptions  of  voting  will 
always  fit  together  smoothly  in  the  real  world,  especially  in  a  society  as 


58.  Id.  at  7. 

59.  Senate  Report,  supra  note  S,  at  28,  reprinudin  1982  U.S.C.C.A.N.  at  206  (emphaiis  added). 

60.  Id.  at  29,  reprinted  in  1982  U.S.C.C.A.N.  at  207;  see  Utacbarofr,  supra  note  31,  at  184S 
(noting  that  the  factors  mentioned  in  the  Senate  Report  "looki  ]  both  backward  from  the  electoral 
proceas,  to  examine  the  historical  circumstance*  leading  to  its  establishment,  and  forward  to  determine 
the  outcome  of  policy  decisioiu  by  legislative  bodies  elected  under  such  electoral  arrangements"). 
Other  commentaton  argue  that  even  the  original  Voting  Rights  Act  was  intended  to  embody  a  broad 
view  of  the  electoral  process.  Pamela  S.  Karlan  St  Peyton  McCraiy,  Without  Fear  and  Without 
Research:  Abigail  Themstrom  on  the  Voting  Rights  Act,  4  J.L.  &  POL.  75 1,  756  (1988)  (reviewing 
ABIGAIL  M.  THERNSTROM,  WHOSB  VOTES  COUNT?  AFFIRMATIVE  ACTION  AND  MlNORJTY  VOTING 
Rights  (1987))  (rejecting  Themstrom's  view  that  the  sole  aim  of  the  Act  was  black  enfranchisement 
and  asserting  that  supporten  of  the  Act  saw  the  ballot  as  a  means  by  which  black  votera  would  gain 
fiiU  inclusion  in  political  decisionmaking);  cf.  J.  Morgan  Kousser,  The  Voting  Rights  Act  and  the  7W 
Reconstructions,  in  CONTROVERSIES  IN  MINORITY  VOTING,  supra  note  2,  at  135,  136  (observing  that 
the  broed  view  of  voting  prevailed  as  eariy  as  Reconstruction,  when  voting  was  seen  as  providing 
"opportunity,  education,  fsir  play,  right  to  office  and  elbow  room*  (quoting  abolitionist  Wendell 
Phillips)).  I  am  in  the  proceas  of  thinking  through  the  role  that  findings  of  nonresponsiveness  should 
play  in  I  2  lawsuiu,  but  a  fuller  articulation  will  have  to  await  my  work  now  in  progress. 

61 .  See  Ouinier,  supra  note  20,  at  1 1 1 1.  (suggesting  that  the  lack  of  an  effective  role  in  governance 
experienced  by  represenutives  who  are  elected  from  majority-black  constituencies  but  are  later  isolated 
in  the  legislature  nuy  depress  black  political  mobilization);  Kousser,  supra  note  60,  at  174 
('(Dlisfranchisement  and  vote  dilution  are  not  pure  concepu.  They  not  only  merge  into  each  other, 
they  are  complementary,  each  increasing  the  other's  force  .  .  .  ."). 
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racially  riven  as  contemporary  America."    The  current  preoccupation 
with  the  eleaion  of  representatives  as  the  only  measure  of  a  minority's 
protected  political  strength  has  generated  criticism  from  both  the  right  and 
the  left."    "Narrow  constructionists"— who  would  largely  limit  constitu- 
tional and  statutory  proteaions  of  the  right  to  vote  to  guarantees  of  formal 
participation— argue  that  the  creation  of  "safe"  majority-black  or  majority- 
Latino  districts  maximizes  the  number  of  representatives  eleaed  solely  by 
minority-group  members  at  the  expense  of  sacrificing  minority  participation 
in  the  selection  of  a  larger  number  of  representatives,  thereby  reducing  the 
minority-group's  influence  within  the  legislature.**    In  short,  they  argue 
that  the  focus  on  aggregation  actively  undercuts  eflTective  governance  by 
creating  legislatures  whose  overall  makeup  is  less  favorable  to  minority 
interests.     At  the  other  end  of  the  spectrum,  "expansive  construaion- 
ists"— who  are  concerned  with  efiFeaive  minority  empowerment— argue  that 
while  direct  control  over  some  representatives  is  a  necessary  component  of 
the  right  to  vote,  it  remains  insufficient  if  those  representatives  are 
consistently  outvoted  or  excluded  from  winning  coalitions  within  the  legis- 
lature." Put  somewhat  differently,  they  argue  that  the  exclusive  focus  on 
aggregation  actively  undercuts  effective  governance  by  blinding  observers 
to  post-election  behavior  within  the  legislature.  Of  course,  these  competing 
arguments  have  not  occurred  in  a  vacuum.   Before  we  can  even  begin  to 
resolve  the  debate,  we  need  to  consider  more  carefully  the  procedural 
framework  within  which  at  least  the  legal  answer  to  these  questions  will  be 
worked  out. 

n.    Doctrinal  Chaos  and  Doctrinal  Manipulation:  Playing  Games  with 
Voting  Rights 

The  Supreme  Court's  failure  to  acknowledge  that  its  cases  reflect  more 
than  one  "right  to  vote"  creates  both  a  danger  of  doctrinal  chaos  at  the 
Supreme  Court  level  and  a  risk  of  doctrinal  manipulation  by  the  lower 
courts.    In  this  Part,  I  begin  by  describing  several  conspicuous  instances 


62.  For  an  extaiuive  diacuwion  of  the  role  of  racial  bloc  voting  in  Voting  Rights  Act 
juiiapnideoce,  ice  generally  IsaacharofT,  supra  note  3 1 . 

63.  See  Davidson,  supra  note  2,  at  45-48  (summarizing  the  critiques  offered  by  "narrow 
conatructionisu'  on  the  right  and  "expansive  constructionisU"  on  the  left);  see  also  infra  notes  128-33 
and  accompanying  text  (discussing  in  greater  depth  the  emphasis  on  aggregation  as  the  measure  of 
minority  political  success). 

64.  See,  e.g.,  ABioAU.  M.  Thbrnstrom.  Whosb  Votes  Count?  affirmative  action  and 
MINOUTY  VOTWO  Rights  242-43  (1987)  (claiming  that  a  minority  voting  district  pUn  runs  the  risk 
of  sacrificing  minority  influence  on  a  govemmenul  body  in  return  for  guaranteed  seau). 

65.  See,  e.g. ,  Guinier,  No  7\»«  Seaa,  supra  note  48,  at  1477-84  (arguing  that  black  citizens'  votes 
ai*  unfairly  diluted  even  if  they  can  elect  some  members  of  a  govemmenul  body  if  their 
reptvaenutives'  influence  is  minimized  or  canceled  out  by  the  actions  of  a  permanent,  hostile  white 
l^ialative  majority). 
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of  the  former  problem.  I  then  show  how  several  structural  features  of 
voting  rights  litigation  exacerbate  the  danger  of  partisan  capture  of  the 
voting  rights  debate. 

A.    Rock,  Paper,  Scissors:  The  Supreme  Court's  Mischaraaerization  of 
Voting  Rights  Claims 

Far  from  treating  the  differing  conceptions  of  the  right  to  vote  as  a 
progressive  continuum,  the  Supreme  Court  seems  to  have  viewed  each  con- 
ception as  potentially  trumping  claims  advanced  under  alternative  concep- 
tions. In  addition  to  its  effects  at  the  Supreme  Court  level,  this  inconsistent 
ordering  creates  the  doctrinal  situation  that  allows  lower  courts  to  elevate 
their  preferred  conception  to  a  position  of  primacy. 

In  Gty  of  Mobile  v.  Bolden,^  for  example,  the  Supreme  Court  rejec- 
ted a  challenge  by  Mobile's  black  voters  to  the  use  of  at-large  elections  to 
select  the  city  commission.  The  core  of  the  lawsuit  was  the  allegation  that 
the  aggregation  rule  unfairly  submerged  the  votes  of  a  large,  geographi- 
cally and  politically  distinctive  minority  group,  thereby  denying  its 
members  the  opportunity  to  elect  the  candidates  of  their  choice.*'  Justice 
Stewart's  plurality  opinion  began  by  limiting  the  Fifteenth  Amendment's 
proteaion  of  the  right  to  vote  so  that  it  guaranteed  only  a  right  to  participa- 
tion: Because  Mobile's  black  voters  were  able  to  register  and  cast  ballots 
"without  hindrance,"  their  Fifteenth  Amendment  right  to  vote  was  not  im- 
plicated by  the  electoral  system." 

When  he  turned  to  their  Fourteenth  Amendment  rights,  which  did  ex- 
tend to  aggregation  claims,*'  Justice  Stewart  rejected  the  plaintiffs'  claim 
because  they  had  not  shown  a  racially  discriminatory  purpose.™  Just  as 
he  had  earlier  refused  to  look  beyond  formal  participation  to  ask  whether 
aggregation  rules  unfairly  abridged  blacks'  voting  rights,  here  Justice 
Stewart  refused  to  consider  how  aggregation  rules  played  into  larger  issues 
of  governance.  The  plurality  essentially  disregarded  evidence  that  the 
commission  was  unresponsive  to  the  black  community,  that  is,  that  blacks 
were  excluded  from  governance: 

If  [elected  officials  are  unresponsive,]  those  discriminated  against 
may  be  entitled  to  relief  under  the  Constitution,  albeit  of  a  sort  quite 
different  from  that  sought  in  the  present  case.  The  Equal  Protection 


66.  446  U.S.  55  (1980). 

67.  W.  .158. 

68.  Id.  at  64-65  (plurality  opinion).  To  Jusice  MaratuU.  what  the  plurality  wai  protecting  was 
a  "right  to  vote  [that]  provides  the  politically  poweriesi  with  nothing  more  than  the  right  to  cast 
meaningless  ballou.*   Id.  at  104  (Marshall,  J.,  dissenting). 

69.  See  id.  at  65  (plurality  opinion). 

70.  See  id.  at  70-74  (plurality  opinion). 
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Clause  proscribes  purposeful  discrimination  because  of  race  by  any 
unit  of  state  government,  whatever  the  method  of  its  election.  But 
evidence  of  discrimination  by  white  officials  in  Mobile  is  relevant 
only  as  the  most  tenuous  and  circumstantial  evidence  of  the  constitu- 
tional invalidity  of  the  electoral  system  under  which  they  attained 
their  offices.^ 

Standing  alone,  Bolden  could  perhaps  be  viewed  as  a  cramped,  but  co- 
herent, reconciliation  of  the  three  rights:  That  is,  the  core  constitutional 
interest  is  the  ability  to  participate,  methods  of  aggregation  are  limited  by 
only  the  prohibition  on  intentional  discrimination,  and  governance  decisions 
lie  essentially  outside  the  ambit  of  voting  rights  jurisprudence.  But  the 
Court's  subsequent  cases  show  that  Bolden  is  part  of  a  larger  analytic 
failure,  in  which  the  Court  has  misconceived  participation,  aggregation, 
and  governance  claims. 

In  Burdick  v.  TakushiJ^  for  example,  the  Court  upheld  Hawaii's  total 
ban  on  write-in  voting.  Although  Burdick's  claim  was  essentially  partic- 
ipational— he  sought  to  cast  and  have  counted  a  ballot  that  would  be 
"meaningfur  to  him"— the  Court's  response  rested  on  the  view  that  vot- 
ing serves  an  aggregative  purpose: 

[T]he  function  of  the  election  process  is  to  "winnow  out  and  finally 
reject  all  but  the  chosen  candidates,"  not  to  provide  a  means  of  giv- 
ing vent  to  ** short-range  political  goals,  pique,  or  personal  quar- 
rells]."  Attributing  to  elections  a  more  generalized  expressive 
function  would  undermine  the  ability  of  States  to  operate  elections 
fairly  and  efficiently.^ 

The  Ninth  Circuit  had  taken  an  even  firmer  stand.  For  it,  the  right  to  vote 
involved  a  "'right  to  cast  one's  vote  effectively,"''^  and  because  write-in 
votes  virtually  never  affected  electoral  outcomes,  their  elimination  did  not 
implicate  the  right  to  vote. 


71.  Id.  at  73-74  (plunlity  opinion).  But  cf.  Shaw  v.  Reno,  113  S.  Ct.  2816,  2827  (1993) 
(■uggesting  that  the  danger  that  officials  elected  from  deliberately  created  majority-minority  diitricts 
will  "believe  that  their  primaiy  obligation  ia  to  represent  only  the  members  of  that  group,  rather  than 
their  constituency  as  a  whole'  is  one  reason  strict  scrutiny  of  such  districting  is  required). 

72.  112  S.  a.  2059  (1992). 

73.  Id.  at  2065. 

74.  Id,  at  2066  (ciutions  omitted)  (quoting  Storer  v.  Brown.  415  U.S.  724,  735  (1974)).  Bus  cf. 
Shm*,  1 13  S.  Ct.  at  2824  (noting  that  although  the  plaintiffs  did  not  claim  their  votea  had  been  diluted, 
they  nonetheleas  could  claim  a  denial  of  a  'constitutional  right  to  participate  in  a  'color4>lind'  electoral 
proceas'). 

75.  Bufdick  v.  Takuahi.  937  F.2d  415,  418  (9th  Cir.  1991)  (emphasis  added),  affd,  112  S.  Ct. 
2059  (1992);  tee  id.  at  420  ("(TThe  fact  dut  Burdick  cannot  cast  a  write-in  vote  does  not  place  any 
■■Kf  ti«;»i  burden  on  iMfundamenu^  right  to  participau  equally  in  the  election  of  those  who  will  make 
or  administer  the  laws.'  (emphasis  added)). 
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In  an  analogous  fashion,  Davis  v.  Bandemer'^  transformed  an  aggre- 
gative political  gerrymandering  lawsuit  into  a  governance  claim  in  order  to 
defeat  the  plaintiffs'  challenge.  The  plaintiffs  in  Bandemer  were  Demo- 
cratic voters  who,  as  a  result  of  a  Republican-orchestrated  apportionment 
of  the  state  legislature,  were  unable  to  elea  their  preferred  candidates.  The 
Court,  however,  rejected  their  aggregation  claim  because  they  had  failed 
to  show  that  their  governance  interests  had  been  impaired.  First,  the  Court 
stated  that  "[aln  individual  or  a  group  of  individuals  who  votes  for  a  losing 
candidate  is  usually  deemed  to  be  adequately  represented  by  the  winning 
candidate  and  to  have  as  much  opportunity  to  influence  that  candidate  as 
other  voters  in  the  distria."^  Notably,  the  Court  did  not  explain  why, 
if  this  is  so,  the  formal,  individual,  participatory  right  to  vote  is  protected 
so  strongly.  Second,  the  Court  held  that  the  test  for  assessing  unconstitu- 
tional political  vote  dilution  looks  at  "a  voter's  or  a  group  of  voters' 
influence  on  the  political  process  as  a  whole, "^  including  the  virtual 
representation  of  their  interests  by  legislators  elected  from  other  districts 
in  the  state.  In  short,  as  long  as  the  overall  distribution  of  power  fairly 
reflects  the  political  composition  of  the  state  and  thereby  ofiTers  fair 
governance,  the  use  of  aggregation  rules  that  deliberately  preclude  some 
subgroups  of  voters  from  dire^y  electing  their  preferred  candidates  does 
not  invalidate  the  apportionment  scheme.^ 

Finally,  in  Presley  v.  Etowah  County  Commission,^  the  Court 
seemingly  held  that  the  right  to  vote  is  not  implicated  at  all  by  post-election 
allocations  of  power  among  elected  officials.    In  1986,  a  conventional 


76.  478  U.S.  109  (1986). 

77.  Id.  at  132  (plunlity  opinion). 

78.  Id. 

79.  For  a  particulariy  striking  example  of  this  logic,  consider  the  judicial  response  to  a  challenge 
to  the  1980  California  congressional  apportionment.  That  the  apportionment  was  a  deliberate  political 
gerrymander  was  hardly  contested  or  for  that  matter  contesuble.  See  genertdty  Frederick  K.  Lowell 
&.  Teresa  A.  Craigie,  Califomia's  Reapportionment  Struggle:  A  Classic  Clash  Between  Law  and 
Politics,  2  J.L.  &  Pol.  24S,  246  (1985).  Although  the  reapportionment  had  reduced  the  Republicans' 
share  of  the  sute's  delegation  from  21  of  43  to  17  of  45,  the  three-judge  district  court  found  no 
discriminatory  effect,  in  part  because 

Califoraia  has  a  Republican  governor,  and  one  of  iu  two  senators  is  Republican.  Given 
also  that  a  recent  former  Republican  governor  of  California  has  for  seven  years  been 
President  of  the  United  Sutes,  we  see  the  ftilcnim  of  political  power  to  be  such  as  to  belie 
any  attempt  of  plaintiff  to  claim  that  they  are  bereft  of  the  ability  to  exercise  potent 
power  in  "the  political  process  as  a  whole"  because  of  the  paralysis  of  an  unfair 
gerrymander. 
Badham  v.  Eu,  694  F.  Supp.  664,  672  (N.D.  Cal.  1988)  (three-judge  court),  qff'd  per  curiam,  488 
U.S.  1024  (1989).   For  a  further  discussion  of  Badham  as  a  governance  case  involving  de  facto  ticket 
balancing,  see  Karlan,  supra  note  34,  at  34-36  (discussing  how  the  insight  of  Badham— ihti  elective 
power  is  properly  measured  by  considering  all  of  the  available  political  positions— underlies  the  well- 
known  practice  of  balanced  tickeu,  where  a  party  divides  political  posu  between  different  minority 
groups  in  order  to  motivate  individuals  to  vole  for  the  entire  paity  slate). 
80.    112  S.  0.820(1992). 
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Seaion  2  aggregation-focused  lawsuit  filed  in  Alabama  resulted  in  the 
adoption  of  a  single-member  distriaing  plan  for  the  Etowah  County  Com- 
mission and  the  election  of  the  county's  first  black  conmiissioner. 
Immediately  afterward,  the  white  holdover  commissioners  passed  a  series 
of  resolutions  that,  according  to  the  plaintiffs,  transferred  all  effeaive 
power  from  the  individual  commissioners  to  the  commission  as  a  whole 
and  then  essentially  stripped  the  black  commissioner  of  the  traditional 
powers  of  his  ofiice."  The  plaintiffs  in  Presley  argued  that  these  resolu- 
tions were  subject  to  preclearance  under  Section  5  of  the  Voting  Rights  Act 
because  they  represented  changes  "with  respect  to  voting."""  The  chal- 
lenged resolutions,  they  argued,  were  merely  the  latest  and  most  subtle 
effort  to  assure  complete  white  control  of  the  county." 

The  Supreme  Court  rejected  tiiat  position.  Although  it  recognized  that 
"in  a  real  sense  every  decision  taken  by  government  implicates  voting,"** 
it  feared  that  the  broad  conception  of  voting  advanced  by  the  plaintiffs 
would  embroil  the  courts  in  oversight  of  a  limitless  number  of  local  deci- 
sions. •*  Moreover,  the  Court  confronted  what  it  saw  as  the  essential 
standardlessness  of  such  an  inquiry:  How  can  one  assess  the  fairness  of 
legislative  outcomes?"  And  so  the  Court  sought  to  detach  the  struggle 
for  effective  governance  ft"om  the  right  to  vote:  "Congress  meant .  .  .  what 
it  said  when  it  made  [Sertion]  5  applicable  to  changes  'with  respect  to 


81 .  See  id.  at  S2S-26  (detcribing  how  the  white  holdover  cotnmiuionen  g«ve  themselves  control 
over  the  repair,  maintenance,  and  improvemem  of  the  roads  in  the  new  commissioner' s  district— control 
previously  exerted  by  each  commissioner  with  respect  to  his  own  district— as  well  as  how  they  switched 
from  the  separate  allocation  of  fiinds  for  roads  in  individual  districts  to  a  common  fund  for  road 
repaira). 

82.  Id.  at  824.  Section  S  of  the  Voting  Rights  Act  provides,  in  pertinent  part,  that  certain 
jurisdictions  with  a  history  of  disenfranchisement  and  depressed  political  participation  must  obuin 
federal  approval  before  they  "enact  or  seek  to  administer  any  voting  qualification  or  prerequisite  to 
voting,  or  standard,  practice,  or  procedure  with  respect  to  voting*  different  from  those  previously  in 
force.  42  U.S.C.  \  1973c  (1988). 

83.  In  this  sense,  the  move  from  participation  to  aggregation  to  governance  mirrors  the  analytic 
evolution  of  so-called  first-,  second-,  and  third-generation  voting  rights  claims.  See,  e.g.,  Guinier, 
tupra  note  20,  at  1093-94,  1102,  1116,  1135  (discussing  the  change  of  focus  in  voting  righu 
jurisprudence  from  direct  impediments  to  indirect  structural  barriers  and  advocating  a  greater  focus  on 
the  inability  of  minority  legislators  to  'infiltrate  the  decisionmaking  process');  Issacharoff,  supra  note 
31,  at  1839  (ixKing  the  shift  firom  first-generation  voting  rights  claims  based  on  individual  rights  to 
second-generation  challenges  based  on  group  rights  of  certain  minority  groups);  Karlan,  supra  note  20, 
at  183-84,  236-39  (describing  the  three  generations  of  problems):  Binny  Miller,  Who  Shall  Rule  and 
Govern? Local  Legislaxive  Delegations,  Racial  Politics,  and  die  Voting  Rights  Act,  102  YaleLJ.  105, 
138-50  (1992)  (discussing  the  evolution  of  these  challenges  from  claims  of  formal  barriers  to  vote 
dilution  to  exclusionary  activity  in  the  post-election  period). 

84.  Presley,  112  S.  Ct.  at  829. 

85.  See  id. 

86.  See  id.  at  829  ('Appellanu  and  die  United  Sutes  fail  to  provide  a  workable  sundard  for 
distinguishing  between  changes  in  niles  governing  voting  and  changes  in  the  routine  organization  and 
fiioctioning  of  government.');  The  Supreme  Court,  1991  Term— Leading  Cases,  106  Harv.  L.  Rev. 
163.  375  (1992)  (deacribing  the  Court's  desire  for  a  "workable  sundard'). 
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voting'  rather  than,  say,  changes  'with  respect  to  governance. '""  In 
short,  Etowah  County's  black  citizens  enjoyed  a  complete  right  to  vote 
because  the  rules  for  selecting  county  commissioners  gave  them  an  equal 
opportunity  to  elect  a  candidate  to  the  commission.  Whether  they  enjoyed 
any  effective  access  to  commission  decisionmaking  fell  outside  the  scope 
of  their  right  to  vote. 

There  is  a  rich  irony  behind  the  Court's  unwillingness  to  recognize 
that  the  voting  rights  of  Etowah  County's  black  citizens  were  impaired 
when  their  elected  representative  was  denied  an  appropriate  share  of  the 
power  to  determine  legislative  outcomes.  In  Reynolds,^  the  Court  had 
accorded  expansive  constitutional  protection  to  an  essentially  identical  claim 
by  white  citizens  in  the  Etowah  County  municipality  of  Gadsden,  holding 
that  their  right  to  vote  had  been  unconstitutionally  diluted  because  they 
were  unable  to  exercise,  through  their  elected  representatives,  a  fair  share 
of  the  state's  legislative  power."  Undoubtedly,  part  of  the  explanation 
for  this  divergence  lies  in  the  Court's  racially  selective  indifference,  not  to 
mention  its  privileging  of  majoritarian  political  values.*  But  the  diver- 
gence is  equally  rooted,  I  think,  in  the  Court's  enduring  misgivings  about 
entering  the  political  thicket  for  anything  but  the  most  antiseptic  and 
surgical  of  incursions.  Reynolds  offered  a  clean  oversight  rule;  Presley, 
on  the  other  hand,  required  an  intimate,  funaional  appraisal  of  political 
reality.  If  the  Court  were  not  forced  to  confront  such  fundamentally  politi- 
cal and  intractable  claims,  it  would  have  every  incentive  to  exclude  them 
from  its  definition  of  voting. 

The  1982  amendments  to  the  Voting  Rights  Aa,  however,  require  pre- 
cisely this  form  of  judicial  engagement.  Congress  has  expressly  directed 
courts  to  consider  whether  racial  and  ethnic  minority  groups  have  an  equal 
opportunity  "to  participate  in  the  political  process  and  to  elect  representa- 
tives of  their  choice."'*    And  while  the  statute  does  not  provide  a  clear 


87.  Presley,  112S.  Ct.  at  832. 

88.  Reynolds  v.  Sinu,  377  U.S.  533  (1964). 

89.  Id.  at  575;  see  also  BUcksher  &  Meoefee,  supra  note  4,  at  I  (nating  that  the  plaintiffs  in 
Reynolds  'convinced  the  United  Sutea  Supreme  Court  that  the  Constitution  guarantee*  equal  voting 
rights  for  white  people"). 

90.  See  Karlan,  supra  note  34,  at  9-14,  39-45  (discussing  the  noomajoriurian  and 
countertnajoritarian  strains  of  the  Voting  Rights  Act  and  the  judiciary'a  discomfort  with  these 
{>erspectives) . 

91.  42  U.S.C.  9  1973(b)  (emphasis  added).  As  Kathy  Abrams  and  Sam  IssacharofT have  pointed 
out,  the  three-part  test  developed  by  the  Supreme  Court  in  Thomburg  v.  Gingles,  478  U.S.  30,  43 
(1986),  represents  an  attempt  to  simplify  and  rigidify  the  contextual  test  created  by  the  1982 
amendmenu.  See  Abrams,  supra  txXe  20,  at  452  (arguing  that  the  approach  suggested  in  Gingles 
threatens  to  rigidify  iitto  an  approach  that  uses  a  misleadingly  simple  measure  of  political  effectiveneas); 
Issacharoff,  supra  note  31,  at  1834  (suting  that  the  Gingles  Court  adopted  a  simpler  test  than  the  one 
set  forth  in  the  Voting  Righu  Act  amendmenu).  Under  the  three-part  test  created  in  Gingles,  a 
miiKmty  group  omst  first  "demonstrate  that  it  is  sufficiently  large  and  geographically  con^pact  to 
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benchmark  for  assessing  aggregation  claims,  let  alone  governance  issues, 
its  "political  process"  language  forces  courts  to  address  these  questions  on 
the  merits.  The  doctrinal  confusion  I  have  just  sketched  out,  however, 
renders  the  lower  courts  analytically  ill-equipped  to  undertake  this  task. 
In  the  next  Part,  I  show  how  this  analytic  poverty  interacts  with  several 
structural  features  of  voting  rights  litigation  to  undermine  the  Voting  Rights 
Act*s  central  aim  of  fiiUy  integrating  historically  excluded  minorities  into 
the  political  process  as  that  process  is  broadly  understood.' 


n 


B.     Capture    the    Flag:   Litigation   Structure   and   Strategy   and   the 
'Commandeering"  of  the  Voting  Rights  Act 

Technology  has  largely  marginalized  the  substantive  impact  of  one- 
person,  one-vote.  Computers  allow  plan  drafters  to  devise  a  wide  variety 
of  "equipopulous  gerrymanders":  apportionment  schemes  that  satisfy  one- 
person,  one-vote  while  significantly  distorting  the  relationship  between  a 
group's  share  of  the  electorate  and  its  share  of  the  elected  officials." 
Nonetheless,  one-person,  one-vote  continues  to  play  a  substantial  role  in 
voting  rights  litigation.  In  this  subpart,  I  trace  how  the  procedural 
incidents  of  voting  rights  litigation  have  shaped  substantive  voting  rights 
law. 

7.  The  Race  to  the  Courthouse.— One-person,  one-vote  claims  are  not 
only  doctrinally  privileged;  they  are  temporally  privileged  as  well.  Once 
the  decennial  census  figures  are  released,  virtually  every  existing 
apportionment  scheme  becomes  instantly  unconstitutional  because  of  a 
decade  of  population  shifts.  This  means  that  challenges  based  on  one- 
person,  one-vote  can  be  brought  before  reapportionment  occurs.**  And 
the  Supreme  Court's  individualist  rhetoric  in  Reynolds  and  its  progeny 


cooitituta  a  majority  in  a  nnglo-member  district.  ...  (It  then  must]  ihow  that  it  i>  politically  coheaive|, 
and  finally  muit]  demonitrate  that  the  white  majority  vote*  aa  a  bloc'  nich  that  the  minority  group's 
preferred  candidate  will  nonnally  be  defeated.  S^e  Gingles,  478  U.S.  at  50-51 . 

92.  See  supra  note  4S  and  accompanying  text  (examining  the  broad  view  of  the  political  process); 
see  aUo  H.R.  Rep.  No.  227.  97tfa  Cong..  1st  Sees.  14  (1981)  (suting  that  the  Voting  Righu  Act  was 
intended  to  combat  the  "observable  consequences  of  exclusion  from  government  to  the  minority 
community.*  such  as  "failure  to  secures  share  of  local  government  employment"  and  "disproportionate 
allocation  of  fiinds,  location  and  type  of  capital  projecu"). 

93.  For  discussion  of  the  computer  revolution,  see  IssacfaarofT.  supra  note  56,  at  1695-1702; 
Polsby  A.  Popper,  supra  note  20,  at  303  &.  n.l5. 

94.  See  ELLEN  SPEARS,  The  REPUBUCANS  OO  to  COl/RT:  A  REVIEW  OF  REPUBUCAN  LEOAL 

S-nuTBOiES  ON  Minority  Rights  w  the  area  of  the  Voting  Rights  act  6-7  (1992)  (noting, 

among  other  examples,  that  Republicans  in  Horida  filed  suit  on  the  first  day  of  the  legislative  session, 
"claiming  the  Legislature  'would  fail'  to  adopt  timely  plans"  (emphasis  added));  see  also  State 
Redistrictutg  Activities,  RedistRICTING  News  UPDATE  (Leadership  Conf.  Educ.  Fund,  Wash.,  D.C.), 
Spring  1 992.  at  1 .  4  (hereiiufter  REDICTRJCTING  NEWS  UPDATE)  (setting  out  the  background  of  Florida 
leappoilionment). 


248 
1993]  The  Rights  To  Vote  1727 


gives  an  essentially  limitless  number  of  voters  standing  to  bring  such  a 
case."  In  short,  one-person,  one-vote  essentially  licenses  a  race  to  the 
courthouse. 

Moreover,  the  overlapping  regulation  of  voting  rights  offers  a  wide 
choice  of  courthouses  to  which  plaintiffs  can  race.  In  addition  to  their  jur- 
isdirtion  over  purely  state-law  apportionment-related  claims,  state  courts 
have  concurrent  jurisdiction  over  most  federal  voting  rights  laws."  The 
ability  to  choose  state  court,  particularly  in  states  where  judges  are  selected 
in  partisan  elections,'"  provides  potential  leverage  to  a  plaintiff  group  that 
can  appear  before  a  sympathetic  court.  This  is  particularly  true  where  the 
court,  as  it  usually  does,  goes  beyond  striking  down  the  existing  plan  to  su- 
pervise the  design  of  a  replacement.  Thus,  the  most  recent  round  of  reap- 
portionment litigation  has  witnessed  parallel  state  and  federal  proceedings 
in   a  number  of  hotly  contested  states,   including  Illinois,"  Ohio," 


95.  The  novel,  "analyticAlly  distinct''  constitutional  cause  of  action  recognized  by  Shaw  v.  Reno, 
113  S.  Ct.  2816,  2830  (1993)— that  it  violate*  the  Equal  Protection  Clause  for  a  sute  to  adopt 
reapportionment  legislation  that,  "though  race  neutral  on  its  face,  rationally  cannot  be  understood  as 
anything  other  than  an  effort  to  separate  voters  into  different  districts  on  the  basis  of  race'  unless  the 
state  can  provide  "sufBcient  justification,*  id.  at  2828— of  course  creates  an  entire  new  population  of 
potential  plaintiffs  to  challenge  newly  enacted  reappordonment  plans.  Essentially,  every  voter, 
regardless  of  the  district  to  which  she  has  been  assigned,  can  bring  a  Shaw  claim. 

96.  See  Hathom  v.  Lovom,  457  U.S.  255, 265-70  (1982)  (holding  that  a  sute  court  had  the  power 
and  the  duty  to  decide  whether  preclearance  was  needed  for  a  change  in  voting  procedure).  The  one 
dear  exception  involves  }  5  preclearance  proceedings,  which  can  be  litigated  only  in  the  United  States 
District  Court  for  the  District  of  Columbia.  See  42  U.S.C.  }  1973/(b)  (1988).  But  even  under  S  5, 
a  court  hell-bent  on  implementing,  albeit  only  temporarily,  a  plan  that  has  not  received  preclearance 
can  do  so  by  using  such  a  plan  as  the  basis  for  interim  judicial  relief.  See  McDaniel  v.  Sanchez,  452 
U.S.  130  (1981)  (holding  coun-fishioned  remedial  plans  do  not  require  preclearance). 

97.  For  a  catalog  of  sute  judicial  election  practices,  see  John  M.  Roll,  Merii  Selection:  The 
Arizona  Experience,  22  AIUZ.  ST.  LJ.  837,  845-47  (1990).  Because  Roll's  list  focuses  only  on 
appellate  courts,  it  actually  may  undentate  the  level  of  partisan  politics  involved.  New  York,  for 
example,  har  a  merit  panel-nominated,  gubeniatorially  appointed  Court  of  Appeals  (fte  r.ite's  highest 
court),  but  has  a  trial  bench  chosen  through  partisan  elections.  N.  Y.  CONST,  art.  VI,  9  2(e);  see  also 
Davidson,  supra  note  2,  at  42  (observing  that  41  sute*  elect  some  or  all  of  their  judges). 

98.  See  REDiSnuCTTNa  News  Update,  supra  note  94,  at  7  (describing  how  Illinois  Republicans 
litigated  a  challenge  to  the  sute's  congressional  districu  in  fsderal  court,  while  Democrau  pursued  a 
parallel  sute  supreme  coun  challenge  because  that  court  had  a  4-3  Democratic  majority). 

99.  Ohio's  apportionment  plan  was  drawn  by  a  Republican-dominated  sute  apportiomnent  board. 
See  Voinovich  v.  Ferguson,  586  N.E.2d  1020,  1037  (Ohio  1992)  (Resnick.  J.,  dissenting).  The  Ohio 
Supreme  Court  upheld  the  plan  against  a  sut»-law  challenge  in  a  vote  that  divided  iu  member*  along 
party  linea,  see  id.  at  1022,  but  the  two-judge  Democratic  majority  on  a  three-judge  federal  district 
court  struck  down  the  plan,  finding  thit  it  violated  the  Voting  Righu  Act.  See  Quilter  v.  Voinovich, 
794  F.  Supp.  695,  701-02  (N.D.  Ohio  1992)  (three-judge  court),  rev'd,  113  S.  Ct.  1149  (1993);  see 
also  ReapportUmmmt Legal  Basde  Consumes,  UPI,  Nov.  21 .  1991 ,  available  in  LEXIS,  Nexis  Library, 
Wire*  Fde  (setting  out  the  political  afBliations  of  the  various  judges).  For  a  more  deuiled  discussion 
of  the  Ohio  experience,  *m  infra  notes  134-47  and  accompanying  text  (discussing  Voinovich). 
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Pennsylvania,*"'  Minnesota,*"*  California,*"  and  New  York.*" 

Even  with  regard  to  federal  court,  multidistria  states  afford  an  oppor- 
tunity for  some  limited  degree  of  forum  shopping,  because  a  lawsuit  can 
be  brought  in  virtually  any  distria.****    The  greatest  potential  impaa  of 


100.  Ai  a  reult  of  the  1990  Censua,  PenntyWaiua  loit  2  of  its  23  congreuional  Mau.  The 
Democrat-controlled  state  houte  proposed  a  plan  it  claimed  would  cauae  each  of  the  parties  to  lose  one 
■eat,  but  the  Republican-controlled  state  senate  rejected  the  plan,  leading  to  political  deadlock. 
Democrats  then  brought  suit  in  state  court,  seeking  implementation  of  their  plan.  Ultimately,  the 
Commonwealth  Court  recommended  a  plan  devised  by  sute  senate  Democrats.  See  Hugh  Bronstein, 
CommonweaUh  Coun  Backs  Democratic  Plan,  UPI,  Feb.  24, 1992,  avaUable  in  LEXJS,  Nexis  Library, 
UPI  File;  Federal  Panel  Upholds  Decision  for  Pennsylvania  Congressional  Districting,  PR  Newswire, 
Aug.  17,  1992,  available  in  LEXIS,  Nexis  Library,  Wires  File.  Republicans,  however,  were 
diaaatisfied  with  their  prospects  for  success  in  front  of  a  court  consisting  of  seven  Democrats  and  one 
Republican,  so  they  filed  a  lawsuit  in  the  Middle  District  of  Peiuuylvania,  'hoping  for  better  treatment 
from  fsderml  Judge  Sylvia  Rambo,  a  Republican.*  Broiutein,  «upni.  In  the  end,  a  three-judge  federal 
court  rejected  the  Republicans'  motion  to  enjoin  the  sute  proceeding.  See  Federal  Panel  Upholds 
Decision  for  Pennsylvania  Congressional  Districting,  supra. 

101 .  For  a  discussion  of  the  relationship  between  the  sute  and  federal  lawsuiu  in  MiiuiesoU,  see 
Orowe  v.  Emiaoo,  113  S.  Ct.  1075,  1085  (1993).  See  also  infra  uxt  accompanying  notes  119-21 
(diacuasing  Growe). 

102.  California's  Republican  governor  vetoed  congressional  and  sute  legislative  districting  plans 
that  had  been  drawn  by  the  Democratically  controlled  sUte  legislature.  In  light  of  the  ensuing 
Ugialative  deadlock,  the  Republican-dominated  California  Supreme  Court  agreed,  at  the  governor's 
raquaA,  to  take  charge  of  drawing  legislative  and  congressional  districu.  See  Wilson  v.  Eu,  S16  P.2d 
1306  (Cal.  1991);  REDl5nucTINa  NEWS  Update,  supra  note  94,  at  3.  In  response,  the  Democratic 
memben  of  California's  congreaaional  delegation  brought  suit  in  federal  district  court.  California 
D«noc«tic  Congreaaional  Delegation  v.  Eu,  790  F.  Supp.  925,  928  (N.D.  Cal.  1992).  The  three- 
judge  court,  however,  refused  to  enjoin  the  state-court  proceeding  or  to  enjoin  the  actual  districu 
approved  by  the  suu,  id.  at  929,  and  evenmally,  in  a  2-1  decision  with  two  Reagan  appointees  in  the 
majority  and  a  Carter  iK>inii>ee  in  dissent,  allowed  the  California  Supreme  Court's  plan  to  sund.  Id. 
at  933. 

103.  For  discussions  of  the  parallel  sute  and  federal  proceedings  (which  included  simultaneous 
lawsuiu  in  both  the  Eastern  aixl  Wesum  Districu  of  New  York),  see  Puerto  Rican  Legal  Defense  and 
Educ.  Fund,  Inc.  v.  Oantt,  796  F.  Supp.  677,  677-78  (E.D.N.Y.  1992)  (thre^judge  court)  (per 
curiam);  Daniel  Wise,  Congressional  Redistricting  Batxtg  Continues  on  2  Fronts,  N.Y.  LJ.,  May  15, 
1992,  at  1;  Sam  H.  Vethovek,  Political  Notes,  N.Y.  TIMES,  May  17,  1992,  Metro  Section,  at  41. 

The  tfaiee-judge  court  in  the  Eastern  IMstiict  attempted,  under  the  All  Wriu  Act.  28  U.S.C.  I 
1651  (1988),  to  enjoin  the  suu  court  from  proceeding  to  devise  iu  own  plan.  Cana,  796  F.  Supp.  at 
680.  Iu  orde. ,  however,  waa  suyed  by  the  Supreme  Court  of  the  United  Sutes.  Oanii  v .  Skelos,  1 12 
S.  Ct.  1926  (1992).  Further  judicial  conflict  was  avoided  when  the  legislature  approved  the  plan  that 
had  been  developed  by  the  lUte  court,  thereby  devising  a  "legislative"  solution.  Act  of  June  1 1 .  1992, 
6h.  137,  1992  N.Y.  Laws  690;  see  Kevin  Sack,  C.O.P.  Uader  Supports  State  Court  District  Plan, 
N.Y.  Times.  June  3,  1992,  at  84  (noting  that  the  suu  court  plan  was  generally  seen  as  more  beneficial 
to  incumbenu  than  the  federal  plan).  Although  that  plan  was  precleared  by  the  Department  of  Justice 
and  used  for  the  1992  general  election,  it  is  still  the  subject  of  litigation  because  the  Puerto  Rican  Legal 
Defense  and  Education  Fund  cUims  that  the  pUn  vioUtea  J  2  of  the  Voting  Righu  Act  by  faUing  to 
draw  an  additional  majority-Latino  congressional  district.  Kenneth  J.  Cooper,  BattU  Lines  Drawn  on 
Voting  Districts  in  4  More  States,  Wash.  POST.  July  18,  1993.  at  A6. 

104.  See  Gantt,  796  F.  Supp.  at  678  (observing  that  parallel  challenges  to  the  uine  New  York 
appoitionmem  plan  were  filed  in  both  the  Easum  and  Western  Districu  of  New  York,  as  weU  as  in 
•ute court);  cf  Appellanu'RecordExcerpuat21,24.City  of  Scottaboro v.  Battles.  No.  88-7674(1 1th 
Cir.  appeal  dismissed  Nov.  26,  1990)  (observing  that  attorneys  for  a  city  that  faced  potential  Utigation 
in  the  Middle  District  of  Alabama,  before  a  judge  whom  the  city  viewed  to  be  unsympathetic  to  iu  uae 
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the  federal  litigation  system  does  not,  however,  arise  from  the  plaintiflFs' 
choice  of  forum.  Rather,  it  arises  from  the  distinctive  kind  of  court  before 
which  congressional  and  state  legislative  cases  are  heard.  Precisely  be- 
cause these  cases  intrude  on  the  state's  political  processes,  these  lawsuits 
are  heard  by  three-judge  district  courts  composed  of  two  district  judges  and 
one  court  of  appeals  judge.'"  But  the  decision  as  to  which  judges  are  to 
serve  on  three-judge  courts  is  completely  unconstrained  by  statute— it  is  left 
entirely  to  the  chief  judge  of  the  court  of  appeals.  The  appointment  of 
particular  judges  to  three-judge  courts  thus  presents  a  significant  opportuni- 
ty for  a  result-oriented  chief  judge  to  stack  the  court.  In  the  1960s,  for 
example,  the  chief  judge  of  the  Fifth  Circuit  was  widely  believed  to  have 
deliberately  assigned  progressive  circuit  judges  to  three-judge  courts  in 
controversial  civil  rights  cases.**  Moreover,  the  use  of  three-judge 
courts  eliminates  review  by  the  courts  of  appeals,  substituting  in  its  place 
theoretically  mandatory  appellate  review  by  the  Supreme  Court.*'" 
Although  the  Court  has  noted  probable  jurisdiction  in  a  substantial  number 
of  the  appeals  that  have  already  reached  it,  it  has  sumnarily  disposed  of 
a  number  of  other,  equally  controversial,  lower  court  decisions.***  And 
this  practical  unreviewability  is  also  fostered  because  a  range  of  critical 
conclusions  are  subject  to  the  "clearly  erroneous"  standard  of  review.*** 

2.     The  Availability  of  Favorable  Remedies.— Of  course,  the  real 
reason  for  this  race  to  the  courthouse  is  not  simply  to  invalidate  the 


of  at-Uige  elections,  filed  •  decUratoiy  judgment  action  in  the  Notthern  Diithct  of  Alabama). 

105.  See  28  U.S.C.  }  2284  (1988).  Congress  originally  created  three-judge  coutts  because  sutes 
feared  that  faderal  judges  were  indiscriminately  enjoining  the  enforcement  of  state  statutes.  See  S.  Rep. 
No.  204,  94th  Cong.,  1st  Sess.  4-5  (1975).  nprinudin  1976  U.S.C.C.A.N.  3160, 3163-64.  Congress 
in  1976  eliminated  the  use  of  three-judge  courts  in  most  situations,  but  retained  them  for 
reapportionment  "because  it  is  the  judgment  of  the  committee  that  these  issues  are  of  such  importance 
that  they  ought  to  be  heard  by  a  three-judge  court.'  Id.  at9,  reprinudin  1976  U.S.C.C.A.N.  at  3168; 
(/.  Napoleon  B.  Williams,  Jr.,  The  New  Three-Judge  Courts  of  Reapportionmetu  and  Comuudng 
Problems  of  the  Three-Judge-Court  Procedure,  65  GEO.  LJ.  971,  975-79  (1977)  (discussing  proper 
construction  of  the  {  2284  requirement  concerning  the  use  of  three-judge  courts). 

106.  For  a  discussion  of  this  controversy  and  its  resolution  (as  well  as  a  critical  appraisal  of  the 
evidence),  see  Jack  Bass.  Unukely  Heroes  233-47  (1981). 

107.  See  28  U.S.C.  \  1253  (1988). 

108.  See.  e.g.,  Arizona  Hispanic  Community  Forum  v.  Symington.  113  S.  Ct.  454  (1992),  qfTg 
Aiizonans  for  Fair  RepreaenUtion  v.  Symington,  1992  U.S.  Dist.  LEXIS  21227  (D.  Ariz.  Apr.  30, 
1992)  (three-judge  court)  (raiaing  questioiu  regarding  interim  use  of  plans  objected  to  under  9  5);  Pope 
v.  Blue.  113  S.  a.  30,  qfTg  809  F.  Supp.  392  (W.D.N.C.  1992)  (three-judge  court)  (raising  clainu 
regarding  gerrymandering);  Turner  v.  Arkansas,  1 12  S.  a.  2296  (1992),  qfTg  784  F.  Supp.  553  (E.D. 
Ark.  1991)  (three-judge  court)  (involving  assertion  of  "influence  district'  claim);  Anne  Anindel  County 
RepubUcan  Cem.  Comm.  v.  Sute  Admin.  Ed.  of  Election  Uws,  1 12  S.  Ct.  2269  (1992).  afTg  1^^  ^■ 
Supp.  394  (D.  Md.  1991)  (three-judge  court)  fuivolving  issues  of  incumbency  protection,  partisan  line 
drawing,  and  minority  safe  districting). 

109.  See  Thomburg  v.  Oingles.  478  U.S.  30,  79  (1986)  (suting  that  a  finding  of  vote  dilution  is 
subject  to  a  clearly  erroneous  standard  of  review). 
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existing  plan.  Because  a  nearly  limitless  number  of  plans  can  satisfy 
equipopulous  distriaing  criteria,  the  choice  among  them  becomes  crucial. 
One-person,  one-vote  lawsuits  are  essentially  "vehicle  lavsuits,"""  empty 
of  any  real  content  but  pregnant  with  the  possibility  of  persuading  a  court 
to  adopt  a  favorable  new  plan. 

As  a  doctrinal  matter,  once  a  federal  court  has  overturned  an  appor- 
tionment scheme,  it  must  give  the  defendant  jurisdiaion  an  opportunity  to 
propose  a  new  plan;  moreover,  the  court  must  defer  to  the  defendant's 
proposal  as  long  as  it  fiilly  cures  the  violation  and  does  not  itself  violate 
federal  law.'"  But  this  remedial  doctrine  is  undercut  by  the  structure  of 
voting  rights  litigation. 

To  begin  with,  it  is  not  entirely  clear  to  whom  this  opportunity  and 
accompanying  deference  must  be  given.  In  some  states,  reapportionment 
is  entrusted  to  the  legislature  and  governor  working  in  tandem.'"  In 
others,  the  process  is  controlled  by  a  designated  group  of  elected  offi- 
cials.*" In  yet  others,  the  legislature  can  reapportion  without  any 
executive  input."*  But  the  state  legislature  is  virtually  never  an  actual 
party  to  preemptive  voting  rights  lawsuits.  Instead,  such  lawsuits  often 
involve  only  an  executive  officer  in  his  official  edacity.  "^  This  detach- 
ment of  the  real  parties  in  interest  from  fomial  party  status  offers 
opportunities  for  collusive  lawsuits.  In  Alabama,  for  example,  a  Repub- 
lican governor  induced  the  Republicans  to  file  a  lawsuit  against  him  in  an 


1 10.  Cf.  Davia  v.  Baodsnwr,  478  U.S.  109.  1 14  n.2  (1986)  (noting  that  the  loduna  reapportioii- 
meat  procau  uaad  "vahicie  billa,"  that  ia,  biUa  with  do  content  that  ara  referred  to  committee  for  actual 
drafting). 

111.  Ste  Wiae  v.  Lipicomb,  437  U.S.  535,  540  (1978)  Ctnt  u  .  .  .  appropriate,  whenever 
practicable,  to  afford  a  reasonable  oppoitunity  for  the  legiatature  to  meet  constitutional  requiremenu 
by  adopting  a  nibatiaite  meaaure  ....");  Chapmanv.  Meier.  420  U.S.  1.  27  (1975)  ("[R]eapportion- 
tneot  ia  primarily  the  duty  and  responsibility  of  the  Sute  through  iu  legislamre  or  other  body,  rather 
than  of  a  federal  court.');  Tallahassee  Branch  of  NAACPv.  Leon  County,  FU.,  S27  F.2d  1436.  1438 
(1 1th  Cir.  1987)  ('Only  when  the  sute  is  unable  or  refiiaca  to  reapportion  itself  in  accordance  with 
federal  law  will  a  fisderal  district  court  undetttke  reappoitionment.'),  cen.  denied,  448  U.S.  960 
(1988). 

1 12.  In  Alabama,  for  example,  congreaaional  district  boundariea  are  codified.  ALA.  CODE  }  17- 
20-1  (1988  Sl  Supp.  1992).  Aa  such,  ai^  attempt  at  reapportionment  nuiat  pass  the  legislature  and  be 
submitted  to  the  governor  for  approval.  See  ALA.  CONST.,  art.  V,  {  125.  The  most  recent  version 
of  this  act,  1992  Ala.  Acts  63,  |  1,  however,  wem  into  effect  when  the  legislature  overrode  the 
governor's  veto.  See  REDUTRIcnNO  NEWS  UPDATE,  supra  aoi»  94,  at  1 . 

113.  See.  e.g.,  ARK.  CONST,  art.  Vm,  (|  1, 4  (esublishinga  'board of  appottioimient' consisting 
of  the  governor,  aecraury  of  sute,  and  attorney  general);  Omo  CONST,  an.  XI,  S  1  (esublishing  a 
panel  consisting  of  specified  executive  officiala  and  designees  of  legislative  leadership). 

1 14.  See.  e.g. ,  CONN.  CONST,  art.  m,  t  6  (requiring  a  two-thirds  supermajority  in  each  houae  for 
reappoitionment  and  providing  no  role  for  the  governor  unless  there  is  a  deadlock). 

115.  See,  e.g.,  Thorabuigv.  Oinglea,  478  U.S.  30,  34  (1986)  Qnvolving  a  sute  attorney  general 
aa  the  defendant  in  a  lawsuit  that  challenged  a  redistricting  plan  enacted  by  the  lUte  general  assembly). 
IntatMtingly,  the  state's  govenor  supported  the  piauuifi '  position.  See  id.  at  34  (footnote  listing 
pattiea  before  the  Court). 
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attempt  to  avoid  being  faced  with  a  plan  created  by  the  Democrat- 
dominated  state  legislature."^  A  comparable  end  run  occurred  in 
Houston,  Texas,  where  the  city  sought  to  avoid  the  federal  preclearance 
process  by  counterclaiming  against  its  own  citizens.'"  The  broad  doc- 
trinal rule  allowing  defendants  to  propose  their  own  plans  thus  provides  no 
guidance  to  a  court  faced  with  a  handful  of  plans,  each  with  very  different 
aggregative  effects,  each  of  whose  proponents  claim  that  their  plan  is 
entitled  to  presumptive  adoption.  Thus,  it  is  hardly  surprising  that  courts 
have  resorted  to  special  masters."'  Moreover,  the  opportunity  to  short- 
circuit  partisan  redistricting  altogether  provides  some  political  actors  with 
an  incentive  to  stonewall  in  the  hope  that  a  judicially  created  plan  will  be 
more  favorable  than  the  plan  that  the  group  can  obtain  in  the  normal  appor- 
tionment process. 

The  Supreme  Court's  recent  decision  in  Growe  v.  Emison"^  adds  an 
interesting  dimension  to  this  problem.  In  Growe,  the  Court  held  that 
federal  courts  must  "defer"  to  state  court  reapportionment  proceedings  in 
two  ways.  First,  they  must  "defer"  in  the  sense  of  postpone;  as  long  as 
the  state,  "through  its  legislative  or  judicial  branch,  has  begun  to  address 
[the]  highly  political  task  [of  redistricting]  itself,"'^  federal  courts  should 
not  interfere  or  impose  remedies.  Second,  they  must  "defer"  in  the  sense 
of  respect,  if  a  state  court  imposes  a  reapportionment  plan,  the  federal 
court  must  abide  by  that  plan  unless  the  plan  independently  violates  federal 
law."*  Growe  may  thus  cut  ofiF  one  form  of  judicial  circumvention— by 
preventing  federal  courts  from  inunediately  jumping  into  the  reapportion- 
ment fray  when  state  courts  are  already  involved — only  to  open  up  a  new 
avenue  of  circumvention  by  encouraging  litigants  to  pitch  their  cases  in 
state  courts  rather  than  state  legislatures,  even  when,  under  state  law, 
judges  are  not  part  of  the  redistricting  apparatus. 

If  the  only  question  were  whether  a  proposed  plan  satisfies  the  one- 
person,  one-vote  rule,  answering  the  question  would  be  easy,  and  partisan- 
ship would  be  essentially  unconstrained.   But  the  concurrent  requirement 


1 16.  See  SPBARS,  supra  note  94,  at  1 1-12  (discutsing  the  backdrop  to  and  litigation  of  Wesch  v. 
Hum,  785  F.  Supp.  1491  (S.D.  Ala.),  qff'd  sub  nom.  Camp  v.  Wesch,  112  S.  a.  1926  (1992).  and 
qfTdtubnom.  Figurea  v.  Hunt,  113  S.  Ct.  1233  (1993)). 

1 17.  See  Campos  v.  City  of  Houston,  776  F.  Supp.  304,  305-06  (S.D.  Tex.  1991),  vactued  and 
remanded,  968  F.2d  446  (5th  Cir.  1992),  cert,  denied,  1 13  S.  Ct.  971  (1993). 

118.  See  REDISTRlcnNO  NEWS  UPDATE,  supra  note  94,  at  2,  4  (noting  the  appointment  of  special 
maaters  to  deviae  districting  plans  in  California  and  Florida  following  legislative  deadlock);  see  also 
Qutlter  V.  Voinovich,  794  F.  Supp.  756,  757  (N.D.  Ohio  1992)  (three-judge  court)  (appointing  a 
special  master  in  an  Ohio  sute  legislative  reapportionment  case),  rev'd  on  other  grounds,  113  S.  Ct. 
1149(1993). 

119.  113  S.  a.  1075(1993). 

120.  Id.  at  1080  (emphasis  in  original). 

121.  See  id.  at  1082.  1085. 
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that  plans  satisfy  Section  2  adds  a  remarkably  complicating  factor.  First, 
Section  2  protects  the  votes  of  racial  minorities  from  wastage,  either 
through  cracking  or  packing;*"  no  such  protertion  exists  for  political 
opponents.  This  protection  of  minority  votes  limits  the  range  of  valid  plans 
and  therefore  constrains  the  level  of  partisan  advantage  that  the  drafters  of 
redistriaing  plans  can  obtain.  Second,  the  "parties  problem"  emerges  here 
as  well:  Who  should  speak  for  the  minority  community?  Although  racial 
vote  dilution  claims  are  inherently  group-based,  individual  minority  voters 
have  standing  to  participate  in  the  litigation  process,  and  the  political 
parties  will  enlist  at  least  some  members  of  the  relevant  groups  to  advance 
their  views  of  the  "best"  acconmiodation  of  Section  2.*° 

At  this  point,  the  doctrinal  confusion  described  in  Part  I  becomes  criti- 
cal. What  q)proach  should  a  court  take  in  deciding  whether  a  particular 
plan  fairly  protects  the  ability  of  minority  voters  to  participate  in  the 
political  process  and  to  elect  the  candidates  of  their  choice?  On  the  one 
hand,  a  purely  aggregative  ^proach  would  demand  the  maximum  number 
of  safe  districts,  and  might  even  require  a  substantial  amount  of  "packing," 
because  in  areas  with  significant  racial  bloc  voting,  a  minority  voter  could 
hope  to  elect  the  candidate  of  her  choice  only  if  she  were  placed  in  a 
district  composed  primarily  of  minority-group  members.  On  the  other 
hand,  to  the  extent  that  minority  voters  were  concerned  with  the  overall 
composition  of  the  legislature,  packing  would  undermine  their  collective 
interest  in  governance.  They  would  thus  be  concerned  not  only— and, 
some  commentators  have  argued,  not  even  primarily*"— with  the  creation 
of  safe  seats,  but  also  with  maximizing  minority  influence  on  the  legislative 
process  through  the  use  of  "influence  districts."*^ 


122.  See  Thornburs  v.  Oinglea,  478  U.S.  30,  46  a.  11  (1986)  (explaining  that  vote  dilution  may 
be  caused  either  'by  the  diiperul  of  blacks  into  districts  in  which  they  constitute  an  ineffective  minority 
of  voters,'  (cracking),  or  'from  the  concentration  of  blacks  into  districts  where  they  constitute  an 
excessive  majority"  (packing)). 

123.  See,  e.g.,  Quilterv.  Voinovicfa, 794 F.  Supp.  695,  695  (N.D.  Ohio  1992)  (three-judge court) 
(describing  certain  plaintiffs  in  a  suit  decided  on  S  2  grounds  as  'Democratic  electors  and  state 
legislators,  some  of  whom  are  members  of  a  protected  class  under  the  Voting  Rights  Act"),  rev  'd,  113 
S.  a.  1 149  (1993);  tf.  Wright  v.  RockefeUer.  376  U.S.  52,  53-54  (1964)  Cmvolving  an  atttck  on  New 
York  City  congreMional  districu  by  black  voters  who  claimed  they  were  unconstitutionally  'packed" 
into  a  single  district  and  intervention  in  the  litigstion  by  Represenutive  Adam  Clayton  Powell  and  other 
black  leaders  who  defsoded  the  plan). 

124.  See,  e.g.,  THERNamtOM.  supra  note  64,  at  1 1-30,  232-44  (discussing  the  evolution  of  the 
Voting  Rights  Act  and  arguing  that  packing  minorities  into  safe  districts  dissipates  their  influence  over 
the  process  as  a  whole);  Peter  H.  Schuck.  Wuu  Went  Wrong  With  Ae  Voting  Rights  Act,  Wash. 
Monthly,  Nov.  1987,  at  51 ,  55  (arguing  that  minority  voters  are  better  served  by  a  return  to  the  Act's 
original  vision  of  equal  political  opportunity  than  by  a  'paternalistic  policy  of  electoral  apartheid"); 
Abigail  M.  Thenutrom,  'Voting  Rights'  Thtp,  NEW  RBPUBUC,  Sept.  2,  1985,  at  21,  23  (arguing  that 
safe  minority  districts  do  not  necessarily  serve  either  long-term  or  inunediate  black  political  interesu 
and  that  resegregated  politics  is  an  undesirable  effect  of  the  current  policy). 

125.  For  discussioru  of  influence  district  claims,  see,  for  example.  Armour  v.  Ohio,  775  F.  Supp. 
1044,  1052,  1059-60  (N.D.  Ohio  1991)  (thre»-judge  court);  BERNARD  GROFMAN  BT  AL.,  MINORJTY 
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5.  The  Battle  for  the  Voting  Rights  Act.— Given  this  combination  of 
doctrinal  confusion,  substantial  lower-court  independence  from  review,  and 
opportunities  for  procedural  manipulation,  the  Voting  Rights  Act  is  ripe  for 
partisan  capture.  Indeed,  that  possibility  is  suggested  both  by  the  specific 
history  of  how  white  majorities  '^commandeered"  the  constitutional  protec- 
tions of  voting  rights,  set  out  in  Jim  Blacksher  and  Larry  Menefee's 
influential  article,*^  and  by  the  more  general  interest-convergence 
hypothesis  advanced  by  Derrick  Bell,  which  predicts  that  the  judicial 
system  will  adopt  a  conception  of  minority  rights  only  to  the  extent  that  the 
conception  also  promotes  majority  interests.'^ 

That  both  major  political  parties  are  in  fact  trying  to  commandeer  the 
Voting  Rights  Act  seems  evident.  In  the  litigation  context,  for  example. 
Republicans  have  advanced  a  pure  aggregation  model  of  voting  rights,  as- 
suming that  the  creation  of  majority-black  districts  will  deprive  white 
Democrats  of  a  critical  element  of  their  base  of  support  and  thereby  allow 
Republicans  to  win  elections  in  predominantly  white  districts.'"  This 
convergence  of  their  aggregative  interests  with  those  of  minority  voters  led 
them  to  provide  technical  assistance  to  minority  groups  seeking  to  draw 
plans  that  would  increase  the  number  of  minority  seats. *^     Several 


Rbpkbsbntation  and  the  QuB5r  FOR  VcmNO  Equaltty  117-18  (1992):  Ouinier.  No  7W>  Smo, 
Ji^pni DOta 48,  at  14S2a.l46, 14S7-S8.  The SupreoMCouitlui  twice  dodg«d the quMtion of  influaDce 
dutricU  this  past  Tenn.  Ste  Voinovich  v.  QuUter.  1 13  S.  Ct.  1 149,  1 ISS  (1993)  ("We  have  not  yet 
decided  whether  influence-dilution  claims  .  .  .  are  viable  under  {  2,  nor  do  we  decide  that  question 
today.'  (ciutions  omitted));  Orowe  v.  Emiaon,  1 13  S.  Ct.  1075, 1084  n.S  (1993)  (refiuing  to  consider 
the  impairment  of  the  minority's  ability  to  influence  election  resulu  becauae  the  distria  couit  had  not 
considered  the  issue). 

126.  See  Blacksher  &,  Menefse,  supra  note  4. 

127.  See  Derrick  A.  Bell,  Jr.,  Brown  v.  Board  of  Education  and  the  Interett-Convergettee 
lyUemma,  93  HaRV.  L.  REV.  518,  523  (1980)  ('The  interest  of  blacks  in  achieving  racial  equality  will 
be  acconmrodated  only  when  it  converges  with  the  interest  of  whites.*).  For  spplications  of  the 
interest-convergence  hypothesis  to  the  area  of  voting  rights,  see  DERRICK  A.  BELL,  JR.,  AND  We  ARE 
Not  Saved:  The  ELUSTVH  Quest  for  Racial  Justice  73  (1987);  Ouinier,  No  TWo  Seoe,  supra  note 
48,  at  1416-17;  Ouinier,  supra  note  20,  at  1 123-24.  See  also  Karian,  supra  note  34,  at  41-43  (arguing 
that  '(a]s  long  as  blacks  sre  a  numerical  minority  within  the  jurLsdiction,  the  white  majority  can  reuin 
control*  and  perpetuate  majority  predominance  in  the  political  process). 

128.  See  Hugh  D.  Oraham,  Voting  Rights  and  the  American  Regulatory  Stau,  in  CONTROVERSIES 
IN  Minority  Voting,  supra  note  2,  at  177,  188  ('[lit  seems  likely  in  the  1990s  that  a  proliferation 
in  urban  areas  of  single-member  electoral  districtt,  where  federal  policy  requires  that  boundaries  be 
drawn  to  maximize  the  electoral  chancea  of  blacks  and  Hispanics,  would  displace  white  voters  into 
suburban  districts  where  Republican  prospecu  would  brighten.*);  Carol  Matlack,  Questioning  Minority- 
Aid  Software,  22  NaT'L  J.  1540.  1540  (1990)  (observing  that  Republicans  'have  an  interest  in 
coacentrating  minority  voters  in  a  fsw  districtt  becauae  the  remaining  districu  will  become  more 
baavily  white— and,  OOP  strategistt  figure,  more  likely  to  vote  Republican*);  SPEARS,  supra  note  94, 
at  6-13  (discussing  Republican  involvement  in  recent  Voting  Rightt  Act  lawsuiu). 

129.  See  Oregoiy  A.  Caldeira,  Litigation.  Lobbying,  and  the  Voting  Rights  Bar,  in 
Controversies  in  Minority  VoUNO,  supra  note  2,  at  230,  249  n.50  (reporting  that  the  Republican 
National  Committee  funded  the  development  of  a  redistricting  software  package  and  daubase  to  be  used 
by  minority  groups). 
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commentators  trace  the  Department  of  Justice's  insistence  during  the 
Reagan  and  Bush  administrations  that  districting  plans  seek  to  maximize  the 
mmiber  of  minority  districts  to  these  partisan  concerns.'**  Moreover, 
Republicans  have  funded  a  number  of  ostensibly  minority-generated  chal- 
lenges to  plans  drawn  by  Democrats.'^' 

On  the  other  side.  Democrats,  who  in  fact  have  relied  for  roughly  a 
quarter  century  on  black  votes  to  provide  the  margin  of  victory  for  many 
white  Democratic  candidates,"^  seek  to  advance  an  at  least  partially  gov- 
ernance-driven model  of  minority  voting  rights.  They  argue  that  minority 
voters  ultimately  will  benefit  more  from  legislatures  in  which  the  overall 
legislative  composition  is  sympathetic  to  minority  concerns  than  from  po- 
larized legislatures  composed  of  progressive  black  Democrats  and  conser- 
vative white  Republicans."' 

The  clash  of  these  alternative  perspectives  has  been  evident  in  a  vari- 
ety of  cases.  Voinovich  v.  Quilter,^^  the  recent  Ohio  state  legislative 
apportionment  case,  provides  an  illustrative  example. "*  The  Republican- 
controlled  Apportionment  Board  developed  a  plan  that  created  a  substantial 


130.  See.  e.g. ,  Charles  Lane,  Cheao  Otic:  New  York's  Redutrietuig  Mess,  NEW  REPUBUC,  Aug. 
12,  1991,  at  14  (claiming  that  Justice  I>epaitinent  inaiitence  on  more  minority  dittrictt  for  the  New 
Yoit  City  Council  wai  part  of  •  Republican  strategy);  Abigail  M.  Themstrom,  A  Republican-GvU 
Kgha  Conspiracy:  Working  Together  on  Legislative  Redistricting.  Wash.  POST,  Sept.  23 ,  1991, at  All 
(describing  'the  role  of  the  Justice  Department  in  furthering  RNC  aims*  through  requiring  more  safe 
minority  districts). 

131.  5:««  Richard  L.  Beikc,  Sinuegy  Divides  Top  Republicans,  fi.Y  .TJMES.Mty  9,  1991,atA17; 
Linda  Chavez,  Party  Lines:  The  Republicans'  Racial  Quotas,  New  Repitbuc,  June  24,  1991,  at  14. 

132.  See,  e.g.,  John  W.  Mashek,  SouAem  Democrats  Face  Dilemma  on  Thomas  Nomination, 
Boston  Globe,  Aug.  11.  1991,  at  16  (noting  that  five  Southern  Democratic  Seiutors  first  elected  in 
1986  "would  never  have  packed  their  bags  for  Washington  if  they  [had  not  gotten]  the  overwhelming 
majority  of  black  votes").  For  a  more  historical  discussion  of  Democratic  dependence  on  black  votes, 
see  Edward  O.  Carmines  &.  Robert  Huckfaldt,  Parry  Politics  in  the  Wake  of  the  Voting  Rights  Act,  in 
CorfTROVERSlES  IN  MlNORTTY  VoTINO,  supra  note  2,  at  1 17.  125-29. 

133.  See,  e.g..  Lane,  supra  note  130,  at  14  ("Rather  than  strengthening  minority  political  power, 
the  system  arguably  underminea  it  by  confining  minority  influence  to  a  single,  cotKentrated  area.  And 
safe  race-based  districu,  in  which  candidatea  need  only  uke  account  of  the  interesu  of  their  own  group , 
are  a  potential  breeding  ground  for  extremistt  of  all  races.").  For  a  more  pointed  criticism  of  the  limiu 
of  the  "black  electoral  success  model,"  in  which  the  election  of  some  "fair"  number  of  black 
repraaenutivM  serves  aa  the  uhimate  aim  of  the  Voting  Rigfau  Act,  see  Ouinier.  No  Two  Seats,  supra 
note  48,  at  1447-S8  (arguing  that  increasing  the  number  of  black  represenutives  through  single-member 
district  voting  will  not  ensure  that  blacks  will  have  effective  represenution);  Ouinier,  supra  iKXe  20, 
at  1 101-34  (concluding  that  "the  black  electoral  success  empowerment  model  fails  to  provide  a  realistic 
enforcement  mechanism  for  eaublishing  either  leadership  accounubility  wtdiin  the  black  community 
or  repreaenutional  effectivenesa  within  the  legislative  deliberation  and  coalition-building  procesa"). 
Noubly,  unlike  the  more  simplistic  Democratic  commenuton.  Ouinier  does  not  view  the  choice  as  a 
tradeoff  between  black  represenution  and  black  influence.  Rather,  she  argues  for  developing  political 
ttnicwrea  that  permit  boA  aspecu  of  full  participation.  In  the  terms  of  this  Paper,  she  is  arguing  for 
participation  plus  aggregation  plua  govemaiKe. 

134.  1 13  S.  a.  1 149  (1993),  rev'g  794  F.  Supp.  695  (N.D.  Ohio  1992). 

135.  For  a  detailed  discussion  of  Voinovich  and  iu  relationship  to  theories  of  vote  dilution,  see 
Lichtman  A.  Hebert,  supra  note  33,  at  22-24. 
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number  of  majority-black  districts.  The  plan's  architect  claimed  that  this 
result  was  required  by  the  Voting  Rights  Aa  and  that  it  enhanced  black 
voting  strength.*'*  Of  course,  the  plan  also  promised  substantial  partisan 
benefits  to  the  Republican  Party.   The  plan  was  challenged  in  federal  dis- 
trict court,  ostensibly  by  minority  voters  claiming  that  they  had  been 
discriminatorily  "packed"  into  a  few  majority-black  districts,  thus  mini- 
mizing their  influence  on  the  legislature  as  a  whole.'"    In  reality,  the 
minority  plaintiffs  were  Democratic  aaivists,  advancing  a  competing  con- 
ception of  voting  rights  that  would  maximize  the  party's  legislative 
strength.    By  the  time  the  case  arrived  at  the  Supreme  Court,  the  Court 
was  faced  with  the  curious  phenomenon  of  the  national  voting  rights  liti- 
gators weighing  in  with  a  defense  of  the  Republican  approach.*" 

The  lower  court  essentially   "crosonized"**'  the  reapportionment 
process:  It  held  that  race-conscious  "safe  distrirting"  is  permissible  only 
when  the  failure  to  draw  such  districts  would  itself  violate  the  Voting 
Rights  Art,  and  that  the  drawer  of  the  distrirting  plan  must  justify  such 
distrirting  by  building  the  kind  of  record  that  a  court  faced  with  a  Sertion 
2  challenge  would  constnirt.***     Such  an  outcome  turns  the  Supreme 
Court's  voting  rights  jurisprudence  on  its  head;  it  forces  upon  the  political 
branches  a  constrained  form  of  fart-finding,  one  that  was  originally  adopted 
precisely  to  prevent  the  courts  from  engaging  in  the  freewheeling  choice 
in  which  the  political  branches  were  supposed  to  engage.   And  its  implicit 
resolution  of  the  tension  between  electoral  success  and  post-elertion  legisla- 
tive influence  is  no  more  satisfactory  than  the  partial  solution  offered  by 
the  Supreme  Court  in  Davis  v.  Bandemer}*^ 


136.  See  Voinovich,  113  S.  Ct.  at  11S3. 

137.  See  id.  Ai  the  lower  couit  noted,  pUtntifTii  lought  to  «how  that  repreaenutivef  who  were 
ratponaive  to  the  nunority  conununity,  meaaurt  1  in  tenna  of  their  voting  recorda  on  *billa  related  to 
minority  iaauea,'  had  been  elected  from  diatricu  that  were  roughly  one-third  to  one-half  black. 
Voinovich.  794  F.  Supp.  at  698. 

138.  See  Brief  Amici  Curiae  in  Support  of  AppeUeea  of  the  NAACP  Legal  Defenae  and 
Educational  Fund,  Inc.,  the  Mexican  American  Legal  Defenae  and  Educational  Fund,  Inc.,  the  National 
Aaian  Pacific  American  Legal  Conaortium,  the  Lawyen'  Committee  for  Civil  Righta  Under  Law,  and 
the  Puerto  Rican  Legal  Defenae  and  Education  Fund,  Inc.,  at  4-5,  14-16.  Voinovich  v.  Quilter,  1 13 
S.  Ct.  1 149  (1993)  (No.  91-1618).  Although  the  amid  nippotted  the  Republican  approach  of  drawing 
majority-minority  diatricu,  they  argued  in  favor  of  af&rmance  of  the  diatrict  coutt'a  invalidation  of  the 
plan  on  the  independent  ground  that  the  population  deviationa  among  diatricu  were  not  aufficiently 
juatified .  See  Voinovich,  1 1 3  S .  O.  at  1 1 59-60  (remanding  the  case  for  a  determination  of  whether  the 
population  deviatioiu  among  diatricu  were  juatifiable). 

139.  In  City  of  Richmond  v.  J.A.  CitMon  Co.,  488  U.S.  469  (1989),  the  Supreme  Court  atmck 
down  a  minority  aet-aaide  prt>gram  adopted  by  Richmond,  Virginia,  in  part  becauae  the  city  had  not 
eatabliahed  with  aufBciaat  apecificity  the  factual  predicatea  for  rac»«onacioua  afBrmative  action,  and 
without  auch  a  finding,  race-conacioua  policiea  could  not  be  juatified.   See  id.  at  498-500. 

140.  See  Voinovich.  794  F.  Supp.  at  696,  700^1  (concluding  that  findinga  baaed  on  dau  that  were 
not  aubjected  to  iUtiatical  analyaia,  or  even  memorialired,  conatituted  'luch  a  caaual  analyaia  of  voting 
ncuma'  that  it  did  not  "riae  to  the  level  of  proof  of  racially  polarized  voting")- 

141 .  478  U.S.  109  (1986);  see  supra  text  accompanying  notea  43-47. 
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Justice  O'Connor's  unanimous  opinion  for  the  Voinovich  Court  rejea- 
ed  the  lower  court's  crosonization.**'  And  it  implicitly  recognized  the 
potential  tension  between  claims  for  influence  districts  and  claims  for  safe 
seats,'^  wisely  concluding  that  the  effect  of  the  choice  between  the  two 
approaches  will  depend  "entirely  on  the  facts  and  circumstances  of  each 
case."'**  In  light  of  the  fact  that  **Ohio  does  not  suffer  from  'racially  po- 
larized voting,""**  the  Court  basically  consigned  to  the  political  process 
the  choice  whether  to  draw  safe  or  influence  districts.***  Although  the 
Court  disposed  of  this  point  in  a  short  paragraph,  the  underlying  rationale 
for  this  approach  must  rest  on  the  notion  that  absent  legally  significant 
racial  bloc  voting,  the  decision  how  to  distribute  black  voters  among  dis- 
tricts is  no  different  from  decisions  about  how  to  distribute  any  other  group 
of  voters;  the  regular  give-and-take  of  politics  will  enable  them  to  advance 
their  interests  effectively.'*' 

But  the  same  Court  that  willingly  relegated  the  claims  of  black 
voters— the  classic  beneficiaries  of  the  Fourteenth  and  Fifteenth  Amend- 
ments, as  well  as  the  Voting  Rights  Act— to  the  regular  political  process 
soon  showed  itself  distressingly  eager  to  intervene  on  behalf  of  white  voters 
who  did  not  like  the  results  of  that  same  process.  In  Shaw  v.  Reno,^** 
the  Court  resuscitated  a  lawsuit  by  five  voters  in  North  Carolina  who  op- 
posed the  state  legislature's  deliberate  creation  of  two  majority-black 
congressional  districts.  The  Shaw  lawsuit  was  indeed,  as  the  Court  noted, 
"analytically  distinct"  from  the  sorts  of  claims  the  courts  had  entertained 
in  the  past.**'    Unlike  the  plaintiffs  in  the  participation  cases,  the  Shaw 


142.  Sre  Voinovich,  1 13  S.  Ct.  at  1 156  (noting  that  "nirely  Congreaa  could  not  have  intended  the 
State  to  prove  the  invalidity  of  ita  own  [preexiiting]  appottionment  scheme,*  and  thus  holding  that 
"requiiing  (the  Sute]  to  juatify  the  creation  of  majonty-minority  diatncu*  before  plaintiffi  have  shown 
a  i  2  violation  "depattls]  from  the  statutoiily  required  allocation  of  burdeiu*).  Later  in  the  Term, 
however.  Justice  O'Connor's  opinion  in  Shaw  v.  Reno.  1 13  S.  Ct.  2816  (1993).  raised  tfie  specter  that 
although  S  2  does  not  require  "crosonization*  to  justify  the  deliberate  creation  of  majority-black 
distiictt.  the  Constitution  might.  See  id.  at  2830-3 1 .  The  relationship  between  Shaw't  constitutional 
cause  of  action  and  t  2  is  too  ungled  to  be  fully  explored  in  this  Paper.  I  plan  to  offer  a  more 
extensive  analysis  in  Pamela  S.  Karlan,  All  Over  the  Map:  The  Supreme  Court's  Voting  Rights  Trilogy, 
1993  Sup.  ct.  Rev.  (fbithcoming). 

143.  See  Voinovich,  113  S.  a.  at  115S-S6. 

144.  Id.  at  11S6. 

145.  Id.  at  1158  (quoting  Quilter  v.  Voinovich,  794  F.  Supp.  at  700-01).  In  Thomburg  v. 
Oingles,  478  U.S.  30  (1986),  the  Supreme  Court  held  that  proof  that  "the  white  majority  votea 
sufficieotly  aa  a  bloc  to  enable  it .  .  .  usually  to  defeat  the  minority's  preferred  candidate'  was  one  of 
three  TtTrnfi*'  preconditioiu  of  a  i  2  lawsuit.  Id.  at  51 . 

146.  For  a  more  deuiled  analysis  of  the  significance  of  racial  bloc  voting  to  analysis  of  die  Ohio 
plan,  see  Lichtman  &  Hebeit,  supra  note  33,  at  22-24. 

147.  I  return  briefly  to  this  point  in  the  final  Part  of  this  Paper.  I  intend  to  offer  a  fuller 
elaboration  in  a  later  paper,  tenutively  titled  PoUtieai  Deference  and  the  Voting  Rights  Act. 

148.  113S.  a.  2816(1993). 

149.  /</.  at2830. 
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plaintiifs  were  all  able  to  vote  "without  hindrance."'*'  Unlike  the  plain- 
tiffs in  the  aggregation  cases,  the  Shaw  plaintiffs  did  not  claim  they  were 
unable  to  elect  the  candidates  of  their  choice.'^'  Nor,  of  course,  was  the 
Shaw  complaint  cast  as  a  governance  claim:  nothing  in  the  record  before 
the  Court  suggested  that  the  Shaw  plaintiffs  were  excluded  from  equal  par- 
ticipation in  the  state's  decisionmaking  process. 

In  light  of  the  Court's  general  hostility  to  constitutional  voting  claims 
that  do  not  depend  on  easy-to-apply  mathematical  standards,'"  Shaw  rep- 
resents a  puzzle,  for  it  demands  that  lower  courts  address  a  host  of 
nebulous  questions:  When  is  a  district's  shape  so  "bizarre"  or  "extremely 
irregular  on  its  face"'"  that  it  can  rationally  be  viewed  only  as  a  device 
to  segregate  voters  on  account  of  race?  What  are  "traditional  districting 
principles"  in  a  nation  of  pervasive  partisan  gerrymandering,  and  how 
much  deviation  is  too  much?'**  What  sorts  of  justifications  permit  what 
sort  of  race-consciousness  in  a  process  that  the  Court  concedes  can  never 
truly  be  "color  blind,"  since  the  "legislature  always  is  aware  of  race  when 
it  draws  distrirt  lines"?'"  These  questions  threaten  to  enmesh  the  judi- 
ciary in  precisely  the  political  theory  quagmire  that  thirty  years  of  the 
Court's  constitutional  case  law  seemed  intended  to  avoid. '^ 

in.   Beyond  Judicial  Control  of  Politics  and  Political  Control  of  Judges: 
Beginning  to  Rethink  Voting  Rights 

One  of  the  striking  features  of  the  papers  and  comments  in  the  Texas 
Law  Review  symposium'"  is  an  emerging  sense  that  courts  often  serve 
as  an  obstacle,  rather  than  the  solution,  to  problems  of  minority  political 
empowerment.  In  part,  this  perception  results  from  the  politicization  of  the 
federal  judiciary,  which  threatens  to  saddle  us  with  conservative  activists 
in  the  federal  courthouse  even  as  the  Voting  Rights  Act  produces  more  di- 
verse, representative,  and  progressive  local,  state,  and  federal  legisla- 
tors'" and  state  court  judges.'"     In  part,  it  is  a  fimaion  of  judicial 


150.  Thii  terminology  wu  used  by  the  Court  in  City  of  Mobile  v.  Bolden,  446  U.S.  S5, 65,  64-65 
(1980)  (plurality  opinion). 

151 .  Shaw,  1 13  S.  Ct.  at  2824.  Indeed,  three  of  the  five  pUintifft  were  not  even  residents  of  the 
challenged  district.  See  id.  at  2821.  And  the  Supreme  Court  had  already  summarily  affirmed  the 
dismissal  of  a  political  dilution  atuck  on  the  North  Carolina  plan.  Pope  v.  Blue,  1 13  S.  Ct.  30  (1992). 

152.  See  supra  text  accompanying  notes  5  and  40-46. 

153.  SAow,  113S.  Ct.  at2825. 

154.  /</.  at2824. 

155.  Id.  at  2826  (emphasis  in  original). 

156.  For  a  more  complete  analysis  of  Voinovich,  Crowe,  and  Shaw,  see  Karlan.  supra  note  142. 

157.  Symposium,  Regulating  the  Electoral  Process,  71  TEX.  L.  REV.  1409  (1993). 

158.  See  Lsni  Ouinier,  Lines  in  the  Sand,  72  TEX.  L.  REV.  (forthcoming  1994)  (reviewing 
Charles  Fried,  Order  and  Law:  arguing  the  Reaoan  Revolution:  a  First-Hand  accx>unt 
(1991)). 

159.  The  first  Voting  Righu  Act  lawsuiu  challenging  the  methods  of  electing  sute  court  judges 
were  not  brought  until  the  mid-1980s,  and  the  Supreme  Court  did  not  hold  that  (  2's  resulu  test  covers 
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reluctance  to  address  claims  of  political  exclusion  that  do  not  have  neat, 
mathematical  solutions.'"  If  anything,  the  Court's  decision  in  Shaw  v. 
Reno  can  only  strengthen  this  sentiment. 

Whatever  the  cause,  the  solution  must  start  from  the  realization  that 
the  cure  for  (judicial)  politics  is  more  Oegislative)  politics.  That  is  a  lesson 
the  past  three  decades  should  already  have  taught  us.  For  all  the  Supreme 
Court's  protection  of  minority  voting  rights  from  Nixon  v.  Hemdon^*'^ 
through  Louisiana  v.  United  States,^"  it  was  not  until  Congress  empow- 
ered the  federal  executive  branch  to  register  voters  and  to  use  Section  5  to 
block  new  disenfranchising  and  dilutive  tactics  that  blacks  were  effectively 
enfranchised.'"  Moreover,  minority  citizens  obtained  from  Congress 
what  they  could  not  acquire  from  the  Supreme  Court:  the  recognition  of  a 
results  standard,  rather  than  a  purpose  test,  for  assessing  claims  of  racial 
vote  dilution.'**  Enforcement  of  Section  2,  therefore,  should  not  be 
viewed  as  an  undemocratic  judicial  intrusion  into  the  political  process. 
Rather,  Seaion  2  reflects  the  views  of  the  "national  political  culture"  in 
which  minorities  have  begun  to  exercise  some  real  influence.'"     Much 


judicial  election!  until  1991.  5:^^  Chicomv.  Roemer,  111  S.  Ct.  2354,2368(1991);  HouttonLawyero' 
Asa'nv.  Attorney  Oen.,  Ill  S.  Ct.  2376,  2380  (1991).  Between  1990  tnd  1991,  the  number  of  bUck 
elected  lUte-couit  judges  increased  by  10% .  See  JOINT  CTR.  FOR  POLITICAL  AND  ECONOMIC  STUDIES, 
BLACK  ELECTED  OFFICIALS:  A  NATIONAL  ROSTER,  1991,  at  XV  (1992). 

160.  See  supra  notes  85-91  and  accompanying  text.  The  ha  that  federal  courts  may  be  unwilling 
to  develop  and  implement  a  more  capacious  understanding  of  voting  rights  should  not,  however,  bar 
either  legislators  or  sute-court  judges  from  acting  on  such  s  theory.  See  Lawrence  O.  Sager,  Fair 
Measure:  The  Legal  Suuus  cf  Vnderenforced  Consnauumal  Norms,  91  HaRV.  L.  REV.  1212,  1221-26 
(1978)  (arguing  that  when  the  lack  of  judicially  manageable  standards  keeps  federal  judges  from 
enforcing  a  constitutional  value,  nonfederal  judicial  officials  remain  empowered  to  enforce  the  value). 

161 .  273  U.S.  536  (1927).  I  count  Nixon,  which  declared  unconstitutional  under  the  Fourteenth 
Amendment  a  Texas  statute  providing  that  'in  no  event  shall  a  negro  be  eligible  to  participate  in  a 
Democratic  patty  primary  election,*  see  id.  at  540-41 ,  as  marking  the  beginning  of  modem  judicial 
solicitude  for  the  right  to  vote.  In  an  earlier  case,  Cuinn  v.  United  Suites,  the  Court  had  invalidated 
the  Oklahoma  grandAither  clause  in  the  context  of  a  federally  initiated  civil-rights  prosecution  of 
Oklahoma  election  officials,  but  I  suspect  that,  were  it  not  for  the  involvement  of  the  United  Sutes, 
the  case  could  have  been  decided  the  other  way.  Compare  Guinn  v.  United  Sutes,  238  U.S.  347 
(1915)  widt  Giles  v.  Harris,  189  U.S.  475,  486-88  (1903)  (refusing  to  enteiuin  a  challenge  brought 
by  black  voters  against  a  similarly  crafted  Alabama  diaenfranchisement  policy). 

162.  380  U.S.  145,  156  (1965)  (striking  down  Louisiana  literacy,  character,  and  undersunding 
tests  as  purposefully  discriminatory). 

163.  See  Davidson,  supra  note  2.  at  21-22  (noting  that  in  the  five  years  after  passage  of  the  Act, 
almost  as  many  blacks  registered  to  vote  in  Alabama,  Georgia,  Louisiana,  North  Carolina,  and  South 
Carolina  as  in  the  entire  century  before  1965). 

164.  As  Jim  Blacksher  has  often  noted,  the  1982  amendmenu  and  extensions  of  the  Voting  Rights 
Act  are  themselves  a  powerful  illustration  of  the  political  strength  of  even  sn  only  partially  empowered 
minority  community:  Without  the  increased  political  effectiveness  of  black  voters  in  the  period  from 
1965  to  1980,  there  would  have  been  far  less  support  in  Congress  for  fiirther  expansion  of  sunitory 
protactioiis.  Cf.  Kousser,  supra  note  60,  at  151  (noting  a  correlation  between  expansion  of  the 
firanchise  during  the  second  Reconstruction  and  greater  support  by  Southern  members  of  Congress  for 
voting  rights  legislation). 

165.  See  Karlan,  supra  note  34,  at  13,  13-14  (arguing  that  judicial  oversight  under  the  Voting 
Rigfau  Act  does  not  present  countermajoriurian  conflictt  and  that  any  such  argument  is  merely  an  effort 
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of  that  influence  has  come  from  the  presence  of  black  elected  officials  with 
votes  to  trade  within  the  halls  of  Congress,  and  it  is  important  to  remember 
that  they  usually  owe  the  creation  of  their  districts  not  to  the  courts 
directly,  but  to  the  exercise  of  pressure  that  Congress  vested  in  the 
executive  branch  through  creation  of  the  preclearance  requirement'"  and 
to  the  horse  trading  of  black  legislative  caucuses  within  state  legislatures. 
Seen  in  this  light,  Presley  v.  Etowah  County  Commission?"  takes  on 
a  very  different  cast.   The  Supreme  Court  was  not  being  asked  for  a  dra- 
matic Judicial  expansion  of  the  scope  of  Section  5.    Rather,  it  was  being 
asked  to  enforce  the  executive  branch's  understanding  of  the  power  con- 
fided in  it  by  Congress.    The  Civil  Rights  Division  of  the  Department  of 
Justice,  headed  by  an  experienced  politician,'"  recognized  that  the  Com- 
mon Fund  and  Road  Supervision  Resolutions'**  were  attempts  to  perpet- 
uate indirectly  what  had  been  openly  achieved  by  disenfranchisement  and 
dilution  from  the  turn  of  the  century  through  1986:  the  exclusion  of  Eto- 
wah County's  black  citizens  from  county  governance.  Thus,  Presley  drives 
home  the  aridity  of  a  view  of  voting  rights  that  stops  short  of  grappling 
with  the  reality  of  the  black  political  experience  in  America.    Only  by 
essentially  ignoring  the  county's  multifarious  strategy  for  disempowering 
its  black  inhabitants  could  the  Court  treat  the  challenged  resolutions  as 
disconnected  from  voting  rights.   Similarly,  Shaw  v.  Reno's  invocation  of 
this  nation's  tragic  history  of  political  exclusion  of  black  Americans  as  a 
justification  for  perhaps  unseating  the  first  black  Representatives  elected 
from  North  Carolina  in  this  century,'^  and  its  use  of  such  terms  as 
"deliberate   segregation,"'''    "apartheid"'''^   and    "balkaniz[ation]'"'' 
reflects  a  court  that  in  T.S.  Eliot's  famous  phrase,  "had  the  experience  but 
missed  the  meaning."'^ 


to  "dreu  up  a  ditcredited  federalism  concern  in  majoriurian  clothing');  see  also  RONALO  DwORiUN, 
Law's  Empire  3T7  (1986)  (diicusaing  the  constitutional  fairness  of  subjugating  local  majorities  to  the 
national  political  culture). 

166.  Of  course,  administrative  preclearance  takes  place  in  the  shadow  of  the  couru,  given  that  the 
Bcope  of  the  preclearance  requirement  is  judicially  interpreted,  and  that  jurisdictions  reuin  the 
possibility  of  obuining  judicial  preclearance  even  if  administrative  preclearance  is  denied.  See  42 
U.S.C.  I  1973c  (1988).  But  the  judicial  process  is  so  costly,  time-consuming,  and  at  least  influenced 
by  administrative  construction  of  the  statutory  sundard  that  jurisdictions  often  find  it  more  practical 
■iiiiply  to  modify  their  plans  to  obuin  Department  of  Justice  approval. 

167.  1 12  S.  Ct.  820  (1992);  see  supra  notes  80-87  and  accompanying  text  (discussing  the  facu 
and  holding  of  Presley). 

168.  John  Dunne,  then  the  Assistant  Attorney  General  in  charge  of  the  Division,  was  a  former 
lUte  legislator  from  New  York.  See  OFFICE  OF  THE  FED.  REGISTER,  Nat'L  ARCHIVES  AND  RECORDS 
ADMIN..  The  United  Staths  Government  Manual  1992/1993,  at  371  (1992). 

169.  See  Presley,  112  S.  Ct.  at  825-26. 

170.  See  Shaw  v.  Reno,  1 13  S.  O.  2816,  2843  (1993)  (Blackmun,  J.,  dissenting). 

171.  M.  at  2824  (majority  opinion). 

172.  Id.  at  2827. 

173.  U.  at  2832. 

174.  T.S.  EUOT.  TV  Dry  Salvages,  in  FOUR  QUARTETS  19.  24  (1943). 
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The  core  problem  that  voting  rights  theory  and  case  law  must  face 
today  is  the  persistence  of  permanent  racial  faction.  Avoiding  the  threats 
factionalism  poses  was  a  central  animating  principle  in  designing  the 
American  political  system.'"  The  Founders  did  a  pretty  good  job  of  de- 
vising institutional  arrangements  to  "break  and  control  the  violence  of 
[economic  and  regional]  faction.""*  But  nothing  in  those  institutional 
arrangements  has  effectively  restrained  "the  superior  force  of  an  interested 
and  over-bearing  [white]  majority"*^  from  ignoring  the  interests  of  racial 
minorities  and  their  claims  to  equal  respect  and  treatment  in  the  governance 
process.  In  Etowah  County  and  many  other  parts  of  the  country,  blacks 
and  whites  have  remained  two  distinct  and  permanent  factions. 

The  central  task  of  modem  voting  rights  law  must  be  to  control  the  ef- 
fects of  this  polarization.  Thus,  any  theory  of  voting  rights  must  ultimately 
encompass  what  Ronald  Dworkin  has  called  a  "dependent  conception"  of 
democracy:  an  arrangement  of  political  rights  that  yields  "results  that  treat 
all  members  of  the  community  with  equal  concern,"''*  rather  than  rele- 
gating a  discrete  group  to  a  position  of  permanent  marginal ization.  As 
long  as  the  theoretically  equal  votes  of  black  citizens  can  be  overwhelmed 
by  the  votes  of  antagonistic  white  voters  in  racially  polarized  elections,  or 
the  theoretically  significant  votes  of  elected  officials  chosen  by  black  voters 
can  be  ignored  in  the  determination  of  governmental  policy,  blacks  have 
not  achieved  the  political  equality  that  the  Voting  Rights  Act  promised.'" 

The  remedies  for  the  political  subordination  of  minorities  must  be  as 
multifaceted  as  the  schemes  that  have  disenfranchised  them.  They  must  be 
responsive  to  the  political  realities  of  individual  jurisdictions.  Unlike  the 
one-person,  one-vote,  or  Gingles-bzsed  Section  2  lawsuits  that  transformed 
the  political  landscape  in  a  relatively  wholesale  fashion,  the  next  round  of 
remedies  for  minority  political  exclusion  will  have  to  be  construaed  at  the 
retail  level.  And  the  central  task  will  be  to  develop  remedies  that  can 
break  apart  the  monolithic  majority  bloc  in  order  to  put  minorities,  and  the 
officials  who  represent  them,  in  a  position  where  their  votes  mean  some- 
thing because  they  can  be  used  to  construct  winning  electoral  and  govern- 
ing coalitions. 


175.  See  THE  FEDERAUST  No.  10.  at  77-«4  (lames  Madison)  (Clinton  Rossiter  ed.,  1961);  THE 
FedesausT  No.  51.  supra,  at  325  (lantes  Madison). 

176.  The  Federalist  No.  10.  supra  note  175,  at  77. 

177.  Id. 

178.  Dworfcin,  supra  note  20,  at  3,  4. 

179.  See  BETTZ,  supra  note  21 .  at  134-35  (contrasting  the  idea  of  electoral  success— managing  to 
achieve  the  election  of  one's  preferred  candidate— with  the  idea  of  poiidcal  success— "seeing  (one's) 
policy  preferences  satisfied"). 
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ALL  OVER  THE  MAP: 
THE  SUPREME  COURT'S 
VOTING  RIGHTS  TRILOGY 


So  quick  bright  things  come  to  confusion.  Midway  through  the 
1992  Term,  the  Supreme  Court  issued  two  unanimous  decisions 
that  clarified  the  role  of  federal  courts  in  the  decennial  redistricting 
process.  Growe  v  fmiton^and  Voinovub  v QuilterlnRectcd  the  matu- 
ration of  the  voting  rights  system  the  Court  had  begun  to  construct 
three  decades  before  with  Gomillion  v  Ligbtfooi,^^  Reynolds  v  Sims*^ 
and  Harper  v  Virginia  Board  of  Elections.  I  Growe  and  Voinovicb  recog- 
nized that  state  governments  were  largely  capable  of  implementing 
the  quantitative  and  qualitative  constraints  imposed  by  the  Four- 
teenth Amendment  and  the  Voting  Rights  Act  and  that  minority 
citizens  were  now  effectively  integrated  into  the  political  process, 
at  least  in  some  jurisdictions. 


Punela  S.  KaHao  is  Professor  of  Law,  Uoivcnity  of  Virginia. 

Aothok's  Nore:  I  tfaanJi  Qnis  Eisgrubc,  L^ni  Guinier,  Sam  IssacharofT,  Mike  Klanxiaii. 
£bci]  Moglcn,  RidL  PiJdes,  Mark  Rush,  and  Larry  Sagcr  for  many  dKxigtufiiJ  cotnn^Dts. 
I  also  received  many  bdp^  sng^esbons  from  paitiupjim  in  a  Toundcable  sponsored  by 
the  American  Political  Science  Association,  tbe  NYU  Constitutional  Theory  Colloquiura, 
and  the  Georgetown  Constitutional  Law  Discussion  Group.  In  the  interest  of  full  disclosure, 
I  note  that  I  served  as  counsel  for  amid  curiae  in  Voawvici  v  Quiiur,  1 1 3  S  Ct  1 149  (1993), 
and  as  counsel  for  one  of  the  panics  in  several  casa  cited  in  the  footnotes. 
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But  on  the  last  day  of  the  Term,  in  Sbaw  v  Reno,''  the  Court 
plunged  itself  and  the  lower  federal  courts  into  a  previously  unex- 
plored and  particularly  tangled  precina  of  the  "political  thicket." 
Sbaw  identified  a  new,  "analytically  distinct,"!- constitutional  cause 
of  action:  a  reapportionment  plan  violates  the  Equal  Protection 
Clause  if,  "though  race-neutral  on  its  face,  [it]  rationally  cannot  be 
understood  as  anything  other  than  an  effort  to  separate  voters  into 
different  districts  on  die  basis  of  race,  and  .  .  .  the  separation 
lacks  sufficient  justification. "'-^ But  although  the  Court  scattered  its 
opinion  with  voting  rights  rhetoric,  Sbaw  turns  out  not  really  to 
be  a  case  about  the  right  to  vote,  at  least  not  die  right  the  Coun 
had  identified  in  its  earlier  decisions.  Rather,  Sbaw  forms  an  inte- 
gral piece  of  an  ongoing  struggle  between  the  Supreme  Court  and 
the  political  branches  over  how  to  address  the  enduring  problems 
of  race  in  America. 

The  1960s,  1970s,  and  1980s  together  worked  what  has  been 
called  the  "reapportionment  revolution.'"  The  revolution  began 
with  the  declaration  of  a  constitutional  command  to  reapportion 
and  with  a  set  of  quantiutive  constraints  on  permissible  districting 
schemes.  Soon,  the  Court  and  Congress  turned  their  anention  to 
the  qualitative  dimension  of  reapportionment,  ultimately  requiring 
that  apportionments  fairly  respect  the  voting  strength  of  identifi- 
able racial  and  political  groups.  But  as  Robert  Frost  once  remarked, 
TTJhe  trouble  with  a  toul  revolution  .  .  .  [i]s  that  it  brings  the 
same  class  up  on  top."'?  In  this  sense,  Sbaw  v  Reno  may  well  be 
signaling  the  completion  (or  perhaps  the  abandonment)  of  the  ongo- 
ing reapportionment  revolution  that  has  engaged  the  Coun  for  the 
past  thirty  years. '1 


'lUSCt  2816  (199}). 
'  id  u  2830. 
'  Id  It  2828. 

See  generally  Gordon  E.  Baker,  Tbt  RuifportionmenI  Revolution:  Rtpramution,  Political 
Pomr,  ami  lie  Suprrmt  Conn  (Rtndora  House,  1966);  Goidoo  E.  Baker,  Wbattver  Hafprncd 
u  tbt  U.S.  Rmpfnrtionmtni  Rmlutum?  m  Bernard  Grofman  and  Areod  Ujphart,  eds,  Elaioral 
Law  and  Tbar  PoUikoI  Covaiutnca  (Agathon,  1986);  Gordon  E.  Baker,  Tbt  Unfinisbtd  Rtaf>- 
portitmmcni  RevoUiiam,  in  Bernard  Grofman,  ed.  Political  Gtrrjmandervig  and  ibc  Coura  1 1 
(Agadion,  1990). 

"  Robert  FroK,  A  Semi-Rimlutiom,  in  Edward  Connay  Lathem,  ed,  Tbe  Poetry  of  Robtrt 
Fmt  363  (Holt,  Rinehan  &  Winston,  1969). 

"  For  one  particularly  neat  example,  compare  Rtynolds,  377  US  at  562,  580  ("Legislators 
represent  people,  not  trees  or  acres.  .  .  .  [P]eople,  not  land  or  trees  or  pastures,  vote.T  with 
Sbaw,  1 13  S  Ct  at  2826  ("A  rcapportionnient  statute  typically  does  not  classify  persons  at 
all;  it  classifies  tracts  of  laixl,  or  addresses."). 
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The  1993  voting  rights  trilogy  raises  fundamental  questions 
about  the  American  voting  rights  system.  Part  I  of  this  essay  sets 
out  a  framework  for  thinking  about  these  questions.  First,  what 
does  "the  'right'  to  vote"  mean?',?  Despite  Justice  O'Connor's  use 
of  the  singular  person  in  Sbaw,  the  right  actually  embodies  a  con- 
stellation of  concepts:  participation — the  entitlement  of  individuals 
to  cast  ballots  and  have  those  ballots  counted;  aggregation — the 
choice  among  rules  for  tallying  individual  votes  to  determine  elec- 
tion outcomes;  and  governance — the  structure  in  which  representa- 
tive decision  making  takes  place. 'i-  Reapportionment  questions 
occupy  a  precarious  position  on  the  border  between  aggregation 
and  governance. 

Second,  how  should  control  over  the  voting  rights  system  be 
allocated  among  various  state  and  federal  actors? '5  This  question 
has  both  a  vertical  and  a  horizontal  dimension.  The  former  con- 
cerns the  relationship  between  different  levels  of  government, 
namely,  federal  and  state.  The  latter  concerns  the  relationship 
among  different  branches  of  government.  It  asks  to  what  extent 
the  judiciary  may  revise  the  choices  reached  by  other  branches,  as 
well  as  to  what  extent  the  judiciary  can  intervene  to  resolve  con- 
flicts among  other  branches. 

"^  Using  this  framework.  Part  II  examines  Growe  and  Voinovkb. 
These  cases  confronted  the  Court  with  a  central  failure  of  the  ex- 
isting system:  its  generation  of  pervasive,  redundant,  partisan  liti- 
gation. The  Court  responded  by  adjusting  the  relationship  among 
reapportionment  institutions  and  by  clarifyii^  the  prerequisites  for 
federal  intervention.  Crowe's  requirement  that  federal  courts  defer 
to  state  judicial  proceedings  serves  two  functions:  it  clearly  estab- 
lishes state  courts  as  the  primary  judicial  police  of  reapportionment 
and,  by  treating  state  courts  as  an  integral  part  of  an  opaque  state 
political  process,  manages  to  avoid  federal  involvement  in  state 
interbranch  conflicts.  And  Growe  and  Voinovkb  together  limited 
intervention  under  the  Voting  Rights  Act  to  situations  character- 
ized by  racial  bloc  voting  and  the  ensuing  process  failure,  thus 
providing  a  firm  doctrinal  basis  for  displacing  the  political  process. 


"Sbm,  113  SCc  1(2819. 

"  See  Pimela  S.  K«riin,  Tk  Rigba  u  Vau:  Some  Pmimum  Atom  Ftmuliim,  71  Tex  L 
Rev  1705.  1708(1993). 

"  Corapire  Esuy,  Voting  Rigbti  aid  ihc  Rclt  of  lit  Fcderat  Govcnman:  Tbc  Ribntjuiit  Court's 
Mixid  Meaagts  m  Manntj  Vou  DtUuam  Caia,  27  USF  L  Rev  627,  628  (1993)  (drawing  • 
dudnction  between  the  ooun'i  "right"  oses  »nd  its  "role"  cases). 
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Sbaw  takes  a  diametrically  opposite  position,  and  in  Part  III, 
I  focus  on  this  turnabout.  Sbaw  abandons  the  Court's  previous 
circumspection  about  involving  itself  in  questions  of  governance. 
The  plaintiffs  who  challenged  North  Carolina's  congressional  dis- 
tricting raised  neither  participation  nor  aggregation  claims.  Instead, 
they  raised  what  can  best  be  described  as  a  meta-govemance  claim. 
In  order  to  address  this  claim,  the  Court  turned  its  back  on  the 
entire  fabric  of  standing  law.  The  Court  then  proceeded  to  upset 
well-settled  doctrines  in  equal  protection  law  as  well.  Perhaps  just 
as  significant,  Sbaw  may  herald  a  new  response  to  questions  of  how 
power  over  the  voting  rights  system  ought  to  be  allocated  among 
the  branches  of  the  federal  government.  Indeed,  Sbaw's  odd  ana- 
lytic path  may  represent  the  opening  volley  in  a  judicial  attempt 
to  control  national,  political  resolution  of  the  problem  of  minority 
exclusion. 

I.  The  Voting  Rights  System 

The  current  voting  rights  system  is  the  product  of  three 
decades  of  judicial  and  congressional  revision  of  the  principles  gov- 
erning voting  rights  and  the  allocation  of  political  power.  This 
revision  has  proceeded  antiphonally,  as  reconceptions  of  the  mean- 
ing of  the  right  precipitated  more  extensive  federal  involvement  in 
state  redistricting  activity  and  the  prospect  of  even  greater  federal 
involvement  began  to  shape  the  contours  of  the  right. 

A.   THREE  RIGHTS  TO  VOTE 

The  "right"  to  vote  actually  embraces  the  separate,  yet  comple- 
mentary, interests  io  parririparioa,  aggrcgatioa,  and  governance." 
First,  individual  citizens  have  an  interest  in  taking  part  in  the  for- 
mal electoral  process  by  casting  a  ballot  that  gets  counted.  This 
ability  to  participate  serves  both  a  symbolic  and  an  instrumental 
function.  The  symbolic  function  is  to  proclaim  an  individual's  full 
membership  in  the  political  community.  This  aspect  of  voting, 
at  least  with  regard  to  the  core  electorate — adult  resident  citizens — 
was  firmly  established  as  a  fundamental  individual  right  early 


"  This  caionomy  ij  developed  «  greiter  length  in  Karlan,  71  Tei  L  Rev  at  1709-20 
(cited  in  note  1 3). 
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on.'*  The  individualistic  focus  has  an  important  corollary:  out- 
come-independence. In  determining  whether  an  individual  is  enti- 
tled to  participate,  the  Court  has  avoided  asking  what  effect  her 
participation  might  have  on  electoral  results.  "-^ 

But  as  soon  as  we  move  beyond  this  largely  symbolic  purpose, 
voting  loses  its  purely  individual  character.'?  The  instrumental  pur- 
pose of  voting — having  one's  preferences  taken  into  account  in 
choosing  public  officials — necessarily  involves  aggregating  the 
votes  of  individuals  to  achieve  a  collective  outcome.  There  are 
many  ways  to  aggregate  votes;  an  individual  will  of  course  prefer 
the  electoral  system  most  likely  to  result  in  the  satisfaction  of  her 
preferences.  Perhaps  the  most  pervasive  set  of  aggregation  rules  in 
American  politics  concerns  the  geographical  allocation  of  voters 
among  electoral  jurisdictions.  The  way  in  which  districts  are  drawn 
often  determines  which  voters  will  be  able  to  elect  their  preferred 
candidates  and  which  voters  will  have  their  preferences  go  un- 
satisfied. 

"^  There  are  basically  three  ways  in  which  geographic  aggregation 
rules  might  impair  a  voter's  ability  to  elect  her  preferred  candi- 
date— the  euphonious  trio  of  cracking,  stacking,  and  packing.'^ 

"  Thus,  nsoictioos  on  the  fnnchise  lie  subject  to  strict  scrutiny.  See,  for  euraple,  Dwm 
V  Bhaiutdm,  WS  US  330,  337  (1972);  Kramtr  c  Unam  Fret  School  Dia.  So.  IS,  395  US  621, 
626-28  (1969);  Harper  v  Virgimia  Sum  Bd  of  EUaam,  383  US  663,  670  (1966).  At  leist  with 
lespea  to  black  voten,  however,  it  was  Congress'  authorbjtion  of  federal  voting  rights 
examiners,  and  not  the  Supreme  Court's  formal  pronouncements  about  the  centrality  of  the 
right  to  participate,  that  provided  an  effective  right  to  partidpate.  See  Chandler  Davidson, 
Tbt  Voimg  Rights  Act:  A  Brirf  Hittory,  in  Bernard  Grofinan  and  Chandler  Davidson,  eds, 
Comtmomm  m  Minority  Voting:  The  Voting  Sights  Act  in  Penpeaive  7,  21-22  (Brookings 
Institution,  1992)  (federal  registrars  registered  more  black  voters  in  the  South  in  die  five 
years  following  passage  of  the  Voting  Rights  Act  than  had  been  registered  in  the  entire 
preceding  century). 

Although  the  formal  entitlement  to  paitiupatiun  is  well  established,  there  remain  signifi- 
cant barriers  to  full  participation.  The  most  pervasive  of  these  are  various  registration  to- 
quiirmcms.  See  Frances  Foi  Piven  and  Richard  A.  Cloward,  Why  Americans  Dom'i  Volt, 
178-80  (Pantheon,  1988).  The  desirability  of  removing  the  obstacle  posed  by  these  sorts  of 
requirements  has  been  a  source  of  substantial  controversy,  as  the  tortured  history  of  the 
so-called  "Motor  Voter"  bill,  which  conuins  a  variety  of  nearly  automatic  registration  pro- 
visions, suggests.  See  Michael  Wines.  Accord  Reacba  on  Easatg  Voter  Registration,  NY  Times 
(Apr  29,  1993),  it  A- 16. 

"  See  Karlan,  71  Tea  L  Rev  at  1710  (cited  in  note  13). 

"  See  id  It  1713.  In  fact,  Alex  AleiniVoff  and  Sim  Issacharoflf  go  hirther  in  a  recent 
article  to  argue  that  "an  individual-rights  based  view"  has  very  little  relevance  at  all  to  voting 
rights  issues  since  the  very  essence  of  voting  in  i  democratic  system  is  its  group-onented 
character  See  T.  Alexander  Aleinikoff  and  Simuel  Issachiroff,  Rax  and  ReJtstriaag:  Draw- 
ing Conslitmtumal  Lots  After  Stow  v  Reno,  92  Mich  L  Rev  588,  600-601  (1993). 

"  For  1  more  detailed  account  of  these  dilutive  practices,  see  Frank  R.  Parker,  Racial 
Gerrymandering  and  Ltgidative  Reapporlionmeni,  in  Chandler  Davidson,  «d ,  Minority  Vole  Dilu- 
tion 85,  89-99  (Howard  Univ  Press,  1984). 


267 


250         THE  SUPREME  COURT  REVIEW  {1993 

Cracking  occurs  when  a  political  group  is  split  between  two  or 
more  districts,  in  each  of  which  it  forms  an  ineffeaive  minority. 
Stacking  occurs  when  a  group  that  would  be  large  enough  to  form 
an  effective  majority  in  a  district  is  placed  within  a  multimember 
district  in  which  hostile  opponents  constitute  the  majority  and  con- 
trol election  to  all  tiie  available  positions.  Finally,  packing  occurs 
when  a  distinctive  group  is  overconcentrated  into  a  few  districts; 
its  opponents  concede  victory  in  those  districts  but  leave  group 
members  in  surrounding  districts  politically  impotent. 

The  two  major  legal  constraints  on  aggregation  rules  are  the 
Fourteenth  Amendment  and  the  Voting  Rights  Act  of  1965.™  Un- 
like participation  claims,  which  are  subject  to  strict  scrutiny  under 
the  fundamental  rights  strand  of  equal  proteaion  doctrine,  consti- 
tutional aggregation  claims  are  subject  to  stria  scrutiny  only  when 
the  plaintiffs  can  show  both  a  discriminatory  intent  and  a  discrimi- 
natory effea.^!  In  political  gerrymandering  cases,  intent  is  essen- 
tially presumed,  but  the  requisite  effect— "consisten[t]  degrad[ation 
of]  a  voter's  or  group  of  voters'  influence  on  the  political  process 
as  a  whole"l^ — is  in  praaice  impossible  to  prove.  By  contrast, 
in  racial  vote  dilution  cases,  the  requirement  that  plaintiffs  prove 
a  racially  discriminatory  purpose  often  proves  an  insuperable  obsta- 
cle even  when  minority  voters  have  consistently  been  unable  to 
elect  their  preferred  candidates.^!. 

Originally,  the  liability  sundard  under  the  Voting  Rights  Act 
dovetailed  with  the  constitutional  sundard.  But  in  1982  the  Act 
was  amended  to  eliminate  the  requirement  that  plaintiffs  show  a 
discriminatory  purpose;  proof  of  a  dilutive  effect  is  enough.  ^1  This 

There  ire  two  relevant  subsantive  profisiom  of  the  Act.  SectioD  2.  which  applies 
nationvide,  forbids  any  state  or  politial  subdrvision  from  nsing  a  voting  proctdure  that 
results  ia  minority  voters  having  "less  oppominity  that  other  members  of  die  electorate  to 
pundpate  in  the  political  process  and  to  elect  representatives  of  their  choice."  42  USC 
{  I97j(b)  (1988).  Section  S,  which  applies  only  to  spcafied  jurisdictions  with  a  history  of 
depressed  political  participation  (largely  the  Deep  South,  Southwest,  and  parts  of  New  York 
City),  requires  jurisdictions  to  obtain  federal  approval,  either  from  the  Attorney  General  or 
the  federal  district  court  in  Washington,  D.C.,  before  making  any  change  in  their  existing 
decnoo  laws.  To  obtain  such  approval,  they  must  convince  the  federal  authorities  that  the 
proposed  change  will  have  neither  the  purpose  nor  the  effect  of  diluting  minority  voting 
strength.  See  42  USC  {  I97jc  (1988). 

"  See  CityofMobUt  c  BoUa,  44<5  US  55,  1 12-14  (1980)  (Marshall  dissenting)  (criticizing 
the  court's  failure  to  accord  strict  scrutiny). 

"  Davis  V  Bmdcmtr.  478  US  109,  132  (1986)  (plurality  opinion). 
"  See  Karlan,  71  Tea  L  Rev  at  1715-16  (cited  in  note  13). 

'*  The  purpose  behind  the  1982  amendments  is  set  out  in  Voting  Rights  Aa  Extension, 
Sen  Rep  No  97.417,  97th  Cong.  2d  Sess  15-30  (1982)  ("Senate  Report"). 
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shift  has  had  two  effeas.  First,  plaintiffs  in  racial  vote  dilution 
cases  now  normally  seek  relief  under  the  more  favorable  statutory 
standard,  rather  than  the  constitutional  one.  Second,  the  relatively 
favorable  treatment  accorded  racial  vote  dilution  claims  creates  an 
incentive  for  partisan  groups  either  to  recast  their  claims  to  fall 
under  the  Voting  Rights  Act  or  to  use  plaintiffs  protected  by  the 
Act  as  stalking  horses." 

Even  aggregation,  however,  serves  only  as  a  midpoint  in  the 
political  process.  Voters  elect  representatives  with  an  eye  toward 
having  those  representatives  participate  in  official  decision  mak- 


ing." Voting  is  a  means  for  derivatively  taking  partjpost-election  1   — 

governance.  The  extent  to  which  a  voter's  policy  preferences  will 
be  satisfied  often  depends  as  much  on  the  overall  composition  of 
an  elected  body  as  well  as  on  her  direct  election  of  a  single  represen- 
tative to  that  body.  Thus,  ahhougfa  voters  choose  among  candidates 
who  then  constitute  elected  bodies,  rather  than  choosing  among 
alternative  elected  bodies  directly,  a  voter's  preferences  about  the 
overall  complexion  of  the  assembly  can  be  as  important  as  her 
preference  among  candidates  running  from  her  district." 

Despite  the  individualistic,  participation-oriented  rhetoric,  the 
slogan  "one-person,  one-vote"  in  fact  reflects  a  concern  with  gover- 
nance.^' Plaintiffs  in  quantitative  malapportionment  cases  do  not 
invoke  the  participatory  strand  of  the  right  to  vote:  they  are  not 
claiming  that  they  are  disenfranchised  or  that  their  ballots  are  ig- 
nored. Nor,  in  fact,  are  they  really  claiming  that  their  aggregation 
interests  have  been  impaired:  they  are  not  claiming  that  the  candi- 
dates they  suppKjrt  are  being  defeated  at  the  polls.  Their  real  com- 
plaint is  that  their  voice  is  diluted  at  the  post-election  process  of 
official  decision  making.  Similarly,  packing  claims  may  ultimately 
be  as  much  about  governance  as  aggregation:  after  all,  the  group 
members  who  arc  packed  into  the  conceded  districts  arc  able  to 


"  See  Kirian,  71  Tex  L  Re%^l732  (cited  is  oote  13). 

"  See  Reynolds,  377  US  at  565  nRJepresenudve  goverament  U  in  essence  self-government 
through  the  medium  of  elected  representatives  of  the  people,  and  each  and  every  citizen 
has  an  inalienable  right  to  fiJI  and  effective  participation  in  the  political  processes  of  his 
State's  legislative  bodies.  Most  citizens  can  achieve  this  participation  only  as  qualified  voters 
through  die  election  of  legislators  to  represent  them."). 

"  See  Jean-Pierre  Benoit  and  Lewis  A.  Komhauser,  Voting  Simply  la  ik  EUeliom  ^Aaem- 
Uia  27  ( 1 99 1 )  (C.  V.  Starr  Center  for  Applied  Economics  Working  Paper);  Pamela  S.  Karlan, 
Mapt  nd  Mimadingr.  Tbt  Rok  of  Gagrapbic  CompaOnta  >■  Racial  Vou  DUtitiom  Liligatiom,  24 
Harv  CR-CL  L  Rev  173,  23S-48  (1989). 

"  Sec  Karlan.  71  Ter  L  Rev  at  1717-18  (dted  in  note  13). 
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elect  the  candidate  they  prefer;  only  the  group  members  left  out 
of  the  packed  district  have  a  pure  aggregation  claim." 
'^  The  Court's  entertainment  of  malapportionment  and  packing 
claims  illustrates  its  willingness  to  consider  governance  interests  if 
they  can  be  achieved  through  the  development  of  a  rule  about 
aggregation.  But  in  general,  the  Court's  voting  rights  cases  have 
been  quite  reluctant  to  address  questions  of  governance.  In  Presley 
V  Etowah  County  Commission,^''  for  example,  the  Court  recognized 
that  "in  a  real  sense  every  decision  taken  by  government  implicates 
voting,""  but  drew  an  explicit  line  between  "voting"  and  "gover- 
nance,"'^ holding  that  the  Voting  Rights  Act  provides  no  authoriza- 
tion for  federal  judicial  intervention  in  post-electoral  allocations 
of  voting  power.  The  background  assumption  seems  to  be  that 
post-election  judicial  supervision  is  somehow  too  intrusive  on  self- 
government. 

The  process  of  decennial  reapportionment  lies  on  the  boundary 
between  aggregation  and  governance.  How  and  where  district  lines 
are  drawn  will  powerfully  affect  both  which  voters  are  able  to 
elect  the  candidates  of  their  choice  (an  aggregation  interest)  and  the 
likelihood  that  those^ndidates  will  be  members  of  elective  bodies  y^ 
friendly  to(^  group's  legislative  agenda  (a  governance  interest). 
Ideally,  a  group  will  be  able  to  achieve  both  goals  simultaneously. 
For  example,  black  voters  might  favor  a  plan  that  both  creates 
majority-black  districts  in  the  urban  areas  where  they  live  and 
draws  districts  in  overwhelmingly  white  suburban  and  rural  areas 
to  favor  the  election  of  candidates  likely  to  be  sympathetic  to  black 
citizens'  concerns.  But  aggregation  and  governance  interests  do  not 
always  point  toward  the  same  plan.  A  plan  that  maximizes  the 
number  of  represenutives  a  group  directly  elects  could  produce 
a  generally  unfriendly  legislature.  For  «xample,  the  creation  of 
majority-black  districts  may  enable  black  voters  to  elect  some  rep- 

»  The  fia  thjt  'picking"  claims  ire  often  lirigatcd  by  i  diss  of  minority  pliinrifft  some 
of  whom  live  mside  ind  some  of  *hom  live  outside  the  picked  district  shows  is  much;  if 
•nreeitioa  were  the  sole  bisis  for  such  cliims.  presumably  the  voters  who  hive  been  packed 
SS,  the  district  would  hive  no  sanding  to  sue.  since  they  cannot  claim  that  .Ar»-  ab.l.ty  to 
dect  thdr  prefened  candidate  has  been  impaired.  Indeed,  it  has  if  anything  been  aihaoced. 
The  graviraen  of  dieir  oomplunt  is  that  their  votes  could  be  more  .nfluential  elsewhere, 
where  they  might  provide  the  mit?in  of  victory  to  a  c«ididite  who  will  othenme  tese. 

"112  S  Ct  820  (1992). 

"  Id  It  829. 

"  Id  at  832. 
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resentatives  to  an  assembly  but  may  result  in  the  election  of  hostile 
delegates  from  the  remaining,  majority-white  districts;  if  the  black 
community's  representatives  are  consistently  outvoted  within  the 
legislature,  the  black  corrununity  may  have  achieved  its  aggregation 
interest  at  the  expense  of  a  real  role  in  governance."  Thus,  appor- 
tionment poses  fundamental  "choices  about  the  nature  of  represen- 
tation"'^ and  the  right  to  vote. 

B.    TWO  ISSUES  OF  CONTROL 

The  problem  of  who  is  to  control  these  fundamental  choices 
has  vexed  the  contemporary  voting  rights  system  since  the  very 
beginning.  The  Court's  initial  answer,  in  Colegrwe  v  Green,^'  was 
to  consign  these  issues  entirely  to  nonjudicial  actors — the  state 
legislatures  and,  in  the  face  of  their  defauk.  Congress.  Federal 
courts.  Justice  Frankfurter  declared,  "ought  not  to  enter  this  politi- 
cal thicket."" 

The  Court's  initial  foray  into  the  redistricting  arena — the  procla- 
mation of  one-person,  one-vote  in  Wesberry  v  Sander^^.  and  Reynolds 
V  Simp' — attempted  to  respond  to  this  danger  by  enunciating  a 
straightforward  quantitative  rule  that  could  be  easily  understood 
and  applied.  But  the  rule  had  the  perverse  effect  of  actually  guaran- 
teeing repeated  visits  to  the  "thicket."  The  requirement  of  decen- 
nial reapportionment  meant  the  political  system's  answers  to  ques- 
tions of  how  to  allocate  political  power  were  necessarily  subject  to 
decennial  reconsideration  and  attack.'? 

The  thicket  metaphor  obscures  as  much  as  it  reveals,  for  the 
Court's  continued  disclaimers  that  this  judicial  intervention  would 
not  plant  the  Court  within  the  dread  "political  thicket"  suggested 
the  existence  of  neutral,  apolitical  standards  for  allocating  political 


"  Some  oommcQtators  have  argued  chat  interpretations  of  the  Voting  Rights  Act  that 
compel  the  creation  of  majority-blacV  districts  have  had  cxacdy  this  cfTcci.  Sec  Abigail  M. 
Themstrom,  Wbose  Vota  Coim/.'  Affirmasnx  Actum  tod  Mmority  Voiing  Rigbtt  242—44  (Harv 
U  Press,  1987);  Carol  Matlacli,  Quaiummg  Maunty-Aid  Si^taan,  22  Nad  J  IS40,  1 540 
(1990). 

**  Buna  V  Ritbardsn,  384  US  7).  92  (I960. 

"  328  US  549  (194<5). 

"  Id  at  556. 

"  376  US  1  (1963). 

"377  US  533(1964). 

"  See  Karlan,  71  Tex  L  Rev  n  1705  (cited  in  note  13). 
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power.  But  no  such  standards  exist.  Every  rule  has  identifiable 
aggregative  and  governance  consequences;  every  rule  benefits  some 
groups  and  disadvantages  others.  A  judicial  decision  not  to  adjudi- 
cate voting  rights  claims  will   have  distinctive  political  cof^5£:__i  ^y^^^       \ 

quences,  since  it  effectively  freezes  into  place  the  resolution^ob^^  L_ -J—' 

uined  by  a  particular  political  faction.***  The  real  question  is  not 
whether  federal  courts  ought  to  enter  the  thicket  but  how  they 
should  treat  the  handiwork  of  the  other  denizens  they  discover 
there. 

While  announcing  broad  principles — such  as  the  requirement  of 
equipopulous  districting  or  the  prohibition  of  intentional  political 
or  racial  vote  dilution— the  Court  has  sought  to  delegate  the  re- 
sponsibility for  puning  those  principles  into  effect  to  actors  it  views 
as  more  appropriately  "political."  The  Court's  first  line  of  response 
has  been  to  stress  the  primacy  of  state  institutions  in  deciding 
apportionment  issues.  Originally,  the  Court  treated  its  justiciabil- 
ity decision  in  Baker  v  Carr*'  and  its  announcement  of  one-person, 
one-vote  in  Wesberry  and  Reynolds  as  simply  devices  for  triggering 
pre-existing  state  reapportionment  mechanisms.  The  Court  backed 
up  this  commitment  by  requiring  that  states  be  given  an  additional 
opportunity  for  self-apportionment  even  in  the  face  of  a  voting 
rights  violation.*^  Only  when  the  state  process  fails  completely 
ought  federal  courts  step  in  and  do  the  reapportionment  them- 
selves. 

The  Court's  second  line  of  response  has  been  to  recognize  a 
prominent  role  for  Congress  and  the  executive  branch  in  policing 
the  voting  rights  system.  South  Carolina  v  Katzmbach*^  Katzenbacb 

*  This  seenu  to  hive  been  Justice  Oirk's  pom  in  his  oonaurence  In  Bder  v  Carr.  369 
US  186.  259  (1962)  (nodng  thii  because  of  Tennessee's  siny-yew  fiilure  m  napportioo, 
"(tSie  majomy  of  tte  vo«tTS  hive  been  caught  up  in  a  legislative  strait  jickeL  ...  the 
legisUove  policv  has  nveted  the  present  scats  in  the  Assembly  to  their  respective  consntuen- 
QO,  and  by  the  votes  of  their  incumbents  i  reapportionment  of  loy  kind  is  ptrvented."). 

"  «'  369  US  186(1962). 

«  See  Wiir  o  Ufi,comi.  437  US  535,  540  (1978);  Cbapma  v  Mtur,  420  US  I,  27  (1975). 
Scc,i«>Talht<m^Br<mcbSAACPvLiomC«m,y.  827  F2d  1436,  1438  (1 1th  Or  1987),  an 
denied,  488  US  960  (1988).  As  Sara  Issacharoff  once  noted,  there  is  something  more  than 
a  little  ironic  about  deferring  to  the  political  branches"  views  in  vote  dUunon  cases  since 
nhe  vmdicaoon  of  voting  nghts  can  hardly  be  trusted  to  die  very  rqiresentaoves  whose 
election  is  the  result  of  die  alleged  vote  dilution."  Note,  Maitxg  ik  VioUuum  Ftt  ik  HoncJy: 
Tk  ln,„t  Siuukri  ami  Eiu3l  Pn„«i,c  f^,  92  Yale  L  J  328,  346  (1982).  This  pomt  «  of 
course  less  true  id  cootempotary  cases  involvmg  quantitative  malapportionroenL  presumably 
die  legislature's  composiooo  was  consntutiona]  at  (be  ome  it  was  last  redistnaed. 

"  383  US  301  (196<S)  (upholding  federal  voter  registration,  suspension  of  literacy  tests, 
and  unposition  of  pteclearince  on  specified  jurisdictions  w.di  a  history  of  minority  disenfran- 
chisctnent). 
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V  Morgan,^,  Oregon  v  Mitchell,*}  and  Tbomburg  v  Gingles**.  approved 
a  system  for  safeguarding  minority  rights  that  explicitly  went  be- 
yond what  the  Court  itself  was  willing  to  guarantee.  Section  5  of 
the  Voting  Rights  Act  confers  on  the  Department  of  Justice  practi- 
cally unreviewable  power  to  adjudicate  voting  rights  controversies 
in  large  parts  of  the  Nation;^'  Mitchell  and  Gingks  effectively  over- 
ruled, on  statutory  grounds,  the  Court's  constitutional  rulings  re- 
garding participation  and  aggregation  rights. 

But  like  the  Court's  different  conceptions  of  the  right  to  vote, 
its  different  conceptions  of  institutional  deference  can  collide.  In 
addition  to  empowering  the  federal  executive  to  deal  directly  with 
state  and  local  goverrmients.  Congress  created  a  set  of  legally  en- 
forceable entitlements  that  require  federal  courts  to  review  state 
reappordorunent  activities.  Tbus,  the  Coun  confronts  a  string  of 
institutional  questions.  To  what  extent  ought  it  recognize  and  en- 
force constitutional  rights  itself?  To  what  extent  ought  it  defer  to 
congressional  interpretations  of  constitutional  provisions?  To  what 
extent  ought  it  condone  nonjudicial  federal  intervention  in  a  state's 
internal  process  of  self-governance?  All  these  questions  were  pre- 
sented by  last  Term's  voting  rights  cases,  and,  as  might  be  expected 
in  light  of  a  thirty-year  track  record  of  inconsistent  approaches, 
the  Court  answered  them  in  a  somewhat  confused  fashion. 

II.  The  Means  of  Voting  Rights  Enforcement: 
Growe  and  Vodjovich 

The  round  of  reapportionment  that  followed  the  1990  cen- 
sus was  the  first  to  be  subject  from  the  very  outset  to  the  overlap- 
ping constraints  of  one-person,  one-vote  and  amended  Section  2  of 
the  Voting  Rights  Act.^  It  was  also  the  first  to  involve  widespread 


*  384  US  641,  652-56  (1966)  (upholding  Congress"  power  under  }  S  of  the  Founeenth 
Amendment  to  suspend  New  York's  Englisb-language  litcficy  test  for  dtizeos  educated  in 
certain  Spanish-language  schools). 

"  400  US  1 12  (1970)  (upholding  nationwide  suspension  of  literacy  tests). 

*  478  US  30  (1986)  (implicitly  upholding  Congress'  power  to  prohibit  dilutive  practices 
regardless  of  the  intent  behind  their  passage  or  maintenance). 

♦'  See  Mom,  v  Gnaau,  432  US  491  (1977). 

*  After  the  passage  of  the  1982  amendments,  plaintiffs  did  successfully  use  the  new 
results  standard  to  challenge  post- 1980  census  congressional  and  legislative  plans.  See,  for 
example,  Gingia,  478  US  30  (North  Carolina  legislaove  districts);  Major  v  Tran,  574  F  Supp 
325  (ED  La  1983)  (three-judge  court)  (Louisiana  congressional  distncts);  Jifftn  v  Climum, 
730  F  Supp  196  (ED  Ark  1989)  (three-judge  court),  and  740  F  Supp  585  (ED  Ark  1990) 
(three-judge  court)  (Arkansas  legislative  districts),  summarily  affd,  498  US  1019  (1991). 
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use  of  sophisticated  computer  technology.*  The  combination 
turned  out  to  be  an  infelicitous  one  for  the  operation  of  the  voting 
rights  system.  Sophisticated  redistricting  software  enabled  inter- 
ested groups  to  flood  the  market  with  plans  that  complied  with 
one-person,  one-vote,  while  at  the  same  time  enabling  rather  effec- 
tive equipopulous  political  gerrymandering.  The  primary  constitu- 
tional constraint  thus  had  little  constraining  effect  on  the  ultimate 
choice  of  a  plan. 

What  it  did  do  was  provide  a  vehicle  for  short-circuiting  the         .  /O 
stat^  routine  redistricting  procedures.  Immediately  following  the  ^ 

1990  census,  factions  that  foresaw  defeat  (or  the  denial  of  victory) 
within  the  state  reappwrtionment  proces^rusned  uito  court  to  ctial-  ^1  ^'^  \ 
lenge  the  pre-existing,  1980,  apportionments.'"  A  decade  of  popula- 
tion shifts  had  inevitably  rendered  those  apportionments  unconstitu- 
tional. The  real  point  of  these  lawsuits,  however,  was  not  to 
establish  the  unconstitutionality  of  the  1980  plans.  Rather,  it  was 
to  maneuver  one's  faction  into  the  best  position  for  influencing  the 
successor  plans.  At  a  minimum,  filing  a  lawsuit  would  channel 
judicial  review  into  the  most  favorable  forum;  a  truly  fortunate 
plaintiff  might  find  a  court  whose  judges  would  be  moved  to  out- 
right partisan  activity." 

Once  the  existing  plan  has  been  struck  down,  the  Voting  Rights 
Act  comes  into  play.  In  contrast  to  one-person,  one-vote,  the  Vot- 
ing Rights  Act  often  does  impose  quite  decisive  constraints  on  the 
range  of  permissible  plans.  But  in  the  context  of  partisan-driven 
litigation,  it  has  often  been  conscripted  into  use  as  yet  another 
weapon  for  factional  advantage,  used  to  knock  out  constitutionally 
acceptable  but  politically  disadvantageous  plans. 


*  Sa  gcnenlly  Simuel  IsMdurofT,  Jaiga^  PolUia:  The  Eliant  Qua  jor  Jiidxaal  Revira  of 
Political  Farmn,  71  Tn  L  Rev  1643  (1993). 

"  For  rcpracnudve  icoounts  of  thij  phenomenoo,  see  Ellen  Span,  Tk  Republicans  Go 
A>  Court:  A  Review  of  Refublkan  Legal  Straiegia  on  Mmanty  Rigba  m  lie  Ana  of  ibe  Voting 
Rigbti  Act  (S  Regioojl  Council.  1992);  Leadenhip  Conf  Educ  Fund,  Redianciing  Neva  Updau. 
Spring  1992. 

"  FedenI  Distria  Judge  James  Nowlin,  a  former  Republican  member  of  the  Texas  House 
of  Reprcsenadva,  was  one  member  of  a  three-judge  court  in  a  case  involving  die  rcappor- 
bonment  of  the  Texas  State  Senate.  Before  the  distria  court  issued  its  plan,  he  contacted 
one  Republican  state  senator  er  paru  and  asked  that  sciutor  to  help  him  draw  the  new 
distria  lines.  Ultimately,  when  this  activity  came  to  light.  Judge  Nowlin  was  reprimanded 
by  the  Fifth  Grcuit  and,  a/ter  lengthy  litigation  seeking  his  disqualification,  recusal  himself. 
See  Mark  Ungfotd,  Sowlm  Wubdravii  from  Texm  Redistnamg  Cox.  UPI  guly  22,  1992). 
available  in  LEXIS,  Nexis  Library,  Wires  File;  see  also  Issacharoff,  71  Tex  L  Rev  at  1686 
0  217  (cited  in  note  49)  (discussmg  Judge  Nowlin's  behavior). 
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Both  Growe  and  Voinovicb  confronted  the  Court  with  this  messy 
reality.  In  particular,  the  litigation  history  of  both  the  Minnesota 
and  Ohio  apportionments  revealed  a  set  of  widespread  assumptions 
about  partisan  partiality  within  the  federal  judiciary  that  sharply 
undercut  the  Supreme  Court's  conception  of  federal  judicial  inter- 
vention as  a  limited,  principled  incursion  into  the  political  process. 

A.    THE  UMrrED  DOMAIN  OF  THE  FEDERAL  COURTS 

Minnesota's  state  legislative  reapportionment  offered  a  textbook 
illustration  of  dysfunaional  political  litigation."  Minnesota  per- 
forms reapportionment  through  conventional  lawmaking:  the  legis- 
lature passes  a  bill  that  is  sent  to  the  governor;  if  he  vetoes  the  bill, 
the  legislature  must  override  the  veto  or  the  existing  apportionment 
remains  in  effexrt.  In  1991,  the  Democratic- Farmer  Labor  Party 
(DFL)  controlled  the  Minnesota  Legislature  while  a  Republican 
occupied  the  governorship. 

In  January  1991 — without  waiting  either  for  the  release  of  final 
census  figures  or  for  the  state  legislature  to  begin  the  redistricting 
process — a  group  of  voters  allied  with  the  DFL  filed  suit  in  state 
court  claiming  that  the  existing  legislative  districts  were  malappor- 
tioned  ("Cotlow"^."  Within  a  month,  the  parties  had  agreed  that 

"  The  following  acaxint  of  the  procedural  background  is  based  on  information  contained 
in  the  following  sources:  Brief  for  the  United  States  as  Amicus  Curiae,  Gnvx  v  Emia»,  1 1 3 
SCt  1075(1993);  Brief  of  Appellants,  Grow  fffnuMi,  113  SCt  1075  (1993)  ("Gfowt  Appel- 
lants' Brief");  Robert  Whereatt,  Situ  Redianctiitg  Rift  Goe  Btfon  U.S  Supreme  Cottri,  Minne- 
apolis Star  Tribune  (Nov  2,  1992),  at  1 B  ("Whereatt,  Suie  Ralistricimg  Ri/D;  Robert  Where- 
an,  Ftderal  JuJga  Tell  Suue  Panel  to  Stop  Its  Work  m  Redittrktuig,  Minneapolis  Star  Tribune 
(Dec  6,  1991),  at  2B  ("Whereatt,  Federal  Judges  TeU  State  Panel  to  Stop~),  Robert  Whereatt,  ^    ^   , 

DFL  Wats  Round  m  Redistricting  Fight;  3  Ju^  Say  Revised  Map  Must  Be  Based  on  '91  Lav>,  w  ■ 

Minneapolis  Star  Tribune  (Oct  2,  1991),  at  JB  ("Whereatt,  DFL  Wins  RoiauT). 

"  Subsequently,  a  group  of  plaintifTs  daiming  to  represent  Republican  interests  inter- 
vcned  in  Cotlaa.  Sec  Grm  Appellants'  Brief  (cited  in  note  52).  These  intervenon  were 
repreaenlcd  bj  the  same  oiimsel  who  represented  the  plaintiffs  in  Emisom.  See  id. 

The  Cotbm  plaintiffs  also  challenged  the  existing  configuration  of  Minnesota's  congres- 
sional districts.  Both  the  legislative  and  the  congressional  lines  had  been  drawn  by  a  federal 
distria  ctxin  following  the  sate's  failure  to  eiuct  accepuble  plans  following  the  1980  census. 
See  Lacomi  v  Grovx,  541  F  Supp  145,  147-48  (D  Minn)  (three-judge  court)  (congressional 
districts),  affd  456  US  966  (1982);  Laami  o  Gnae.  541  F  Supp  160,  162  (D  Minn  1982) 
(three-judge  court)  (state  legislative  districts).  Minnesota  seems  to  have  been  going  for  a 
triple  crown  of  sorts — its  post-1970  reapportionment  also  landed  in  federal  court.  See  B«w 
V  ErdaU,  336  F  Supp  715  (D  Minn)  (three-judge  court),  vacated  sub  i»m  Sixtysevenit 
Mmnesata  Stau  Senate  v  Betns,  406  US  1 87  (1972). 

Id  the  text  of  this  article,  I  focus  on  the  litigation  concerning  Minnesota's  state  legislature 
rather  than  its  congressional  districts  for  three  reasons.  First,  Voting  Rights  Act  consider- 
ations apparendy  played  no  part  in  die  congressional  case  since  it  was  impossible  to  draw 
a  nujority  nonwhite  congressional  district.  Second,  the  federal  district  court  enjomed  the 
state  oourr's  scdvities  with  respect  to  congressional  redistricting  at  an  earlier  stage,  and  thus 
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the  existing  apportionment  was  now  unconstitutional,  whereupon 
the  Minnesota  Supreme  Coun  appointed  a  three-judge  special 
pnel  (two  of  whose  members  had  DFL  backgrounds)  to  preside 
over  the  remedial  process.  Shortly  thereafter,  a  second  group  of 
voters,  affiliated  with  the  Republican  Party,  filed  a  separate  law- 
suit, this  time  in  federal  court  {"Emison").^tTlit  Emimn  plaintiffs 
argued  both  that  the  existing  plan  was  malapportioned  and  that  it 
diluted  the  voting  strength  of  blacks  in  Minneapolis  and  Native 
Americans  on  two  reservations. 

The  Cotlvw  court  acted  first.  It  asked  the  parties  to  propose 
new  plans,  but  it  directed  them  to  use  a  1991  DFL-generated, 
Republican-opposed  plan  as  their  surting  point."  The  state  court 
then  released  preliminary  versions  of  its  plans  and  announced  its 
intention  to  put  them  into  cffea  unless  the  legislature  aaed  by 
mid-January  1992. 

The  federal  panel  viewed  the  sate  coun's  action  as  an  attempt 
to  end-run  the  political  process:  "The  premature  issuance  of  [a 
judicially  created]  plan  prevented  the  occurrence  of  any  possi- 
ble compromise  or  negotiation  which  might  have  brought  a  divi-  /    - 
ded  state  government  to  some  form  of  agreement  on  redistric^gT"     ^/ 1/  '  ^ 


then  was  no  nate  judicul  plan  actuaJly  oa  the  cable.  Finally,  the  Supreme  Court's  opinkm 
in  Gnwt  largely  focused  oo  the  shared  issues  by  disaissing  the  legislative  cedisoiciiiig. 

Of  cbe  seven  original  oanied  plaindfTs,  three  were  white,  one  was  black,  one  was  a 
Native  Amchcaa,  one  was  Hispanic,  and  one  wu  "Asian"  (presuinably  an  American  citi- 
«n).  They  came  from  counties  across  the  state.  See  Emmm  v  Gnwt,  782  F  Supp  427,  429 
(D  Minn  1992)  (three-judge  court),  rev'd  I  U  S  Ct  I07S  (1993).  They  filed  the  lawsuit  on 
behalf  of  all  similarly  situated  voters,  but  what  these  voters  bad  in  ootnmon  beyond  their 
dissatisfaction  with  the  likely  outcome  oi  the  stKc  redistricting  process  is  unclear.  The 
Emupm  plaintiffs  were  npiuLuteJ  by  the  same  bwyen  who  iqiitseuied  the  Republican 
intervcnors  in  CaJtv.  To  comptecc  the  drde,  the  Cotlira  plaintiff's  also  imervcaed  in  Emmm. 

"  The  DFL  had  managed  to  enact  that  plan,  over  bated  Republican  opposition  and  a 
botched  veto  attempt  by  the  governor.  But  the  plan  was  so  riddled  with  technical  errors, 
such  u  ncmooooguous  districts  and  double  representation,  chat  it  would  have  been  unconsti- 
tutioml  to  use  iL 

The  Cotlou  opinion  thus  served  as  a  sort  of  Jaa  a  wucbau  for  Che  DFL's  otherwise 
unusable  plan.  See  Whcreatt,  DFL  Wau  Romd  (dted  in  note  S2)  ("John  French,  a  lawyer 
for  the  DFLrControlled  House  and  Senate,  said,  *ln  a  preliminary  and  tencabve  way,  it's  a 
hvorable  result  from  the  sandpoint  of  the  Legislature.'  But  others  were  more  direct.  'It's 
all  over.  We  won,'  said  Todd  Johnson,  a  DFL  House  staff  member  who  worked  on  the 
original  redistricting  plan  and  has  followed  the  complei  lawsuit. '0.  Compare  the  reactions 
when  the  federal  coun  enjoined  further  sutc  activity.  See  Whcreatt.  FtJiral JuJga  Tell  Suu 
Pmd  10  Slop  (cited  in  note  S2)  (The  attorney  who  represented  DFL  interests  "called  the 
injunction  stopping  the  state  coun  actioo  'a  political  decision'  that  'shows  a  grow  disrespect 
for  the  federal  system  and  the  intcgnty  of  i  coequal  sister  court.  Were  this  permitted  to 
stand,  the  losers  would  be  the  daraa  of  this  state  who  did  not  elect  these  rwo  judges,'  while  a. 
a  Republican  legislator  termed  the  actioa  'a  great  victory  for  the  people  of  Minnesoa'.")  /\  A 
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>  ^^^  ^*  In  order  to  protect  what  it  saw  as  Minnesota's  inter-branch  alloca- 

,    .<|v^  T  tion  of  redistricting  authority,  the  federal  court  granted  the  Emison 

.^^ .  "  "     '  plaintiffs'  request  to  enjoin  all  further  state  court  proceedings  and 

stayed  all  of  the  orders  issued  by  the  Cotlow  court." 

After  a  DFL-sponsored  plan  was  again  passed  by  the  Legislature 
but  this  time  effectively  vetoed  by  the  Republican  governor,  the 
state  court — reasoning  that  the  legislature  had  not  managed  to  en- 
act a  plan — issued  a  final  order  adopting  its  own  previously  an- 
nounced plan.  Two  days  later,  the  federal  court  held  that  the  state 
court's  failure  to  create  a  majority  nonwhite  state  senate  district  in 
Minneapolis  violated  Section  2  of  the  Voting  Rights  Act.  More- 
over, it  declined  even  to  use  the  DFL-sponsored/state  court 
'  adopted  scheme  as  its  starting  point  because  the  governor's  veto 
showed  that  it  had  "been  rejected  as  state  policy"  by  an  executive 
official  who  "has  a  constitulionalJy  recognized  role  in  redistricting 
in  Minnesota.""  Accordingly,  it  adopted  plans  created  by  its  own 
special  masters  and  permanently  enjoined  interference  with  their 
implementation.  "' 

A  unanimous  Supreme  Court  reversed.  Federal  courts.  Justice 
Scalia's  opinion  declared,  must  "defer  consideration  of  disputes 
involving  redistricting  where  the  State,  through  its  legislative  or 
judicial  branch,  has  begun  to  address  that  highly  political  task  it- 
self."*? In  holding  that  the  district  coun  "erred  in  not  deferring 
to  the  Minnesota  Special  Redistricting  Panel's  proceedings,"*'  the 
Court  meant  two  things.  First,  federal  courts  must  defer  in  the 
sense  of  "stay[ing  their]  hands"*^  or  "postponing  consideration  of 
[the]  merits"*'  as  long  as  some  state  entity  is  addressing  the  respon- 
sibility to  redistrict.  Second,  as  the  Court's  discussion  of  "what 
ought  to  have  happened"  shows,**  federal  courts  must  defer  in 


*  Emixm,  782  F  Supp  it  433. 

"  The  Supreme  Court  vacated  this  injunctioa  in  January  1992.  Callow  v  Emiam,  1 12  S 
Ct  855  (1992). 

"  EtmsoH.  782  F  Supp  it  442. 

**  Id  at  448.  OiKe  again,  the  Supreme  Court  stayed  the  district  court's  injunction.  See 
Gnvx  V  Emum,  1 1 3  S  Ct  at  1080  (stay  granted  by  Blackmun  in  chambers). 

'^  Id  (emphasis  in  original). 

"  Id  at  1080. 

°  Id  (quoting  RaUnad  Comm'm  v  PyJImai  Co.,  312  US  496,  501  (I94l». 

"  Mat  1080  n  I. 

••  Id  at  1082. 
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the  sense  of  respecting  or  yielding  to  the  state  court's  choice  among 
permissible  plans,  "rather  than  treating  [the  state  court's  scheme]  as 
simply  one  of  several  competing  legislative  redistricting  proposals 
available  for  the  district  court's  choosing. "f-  Thus,  Crowe's  state- 
ment that  "state  courts  have  a  significant  role  in  redistricting"^ 
goes  beyond  their  simply  being  responsible  for  enforcing  the  con- 
stitutional requirement  of  one-person,  onj-vote.  Growe  treated  state 
courts  as  an  integral  part  of  the  state  political  process,  as  well  as 
an  agent  under  the  federal  Constitution. 

This  approach  has  substantial  appeal.  If  federal  courts  involve 
themselves  at  the  outset  of  the  apportionment  process,  they  will 
often  be  left  with  no  guidance  on  how  to  choose  among  acceptable 
plans  in  the  event  the  state  process  does  not  coalesce  behind  a 
single  one.  The  black-letter  rule  that  federal  courts  must  give  de- 
fendants in  reapportionment  lawsuits  a  fair  opportunity  to  develop 
a  new  plan  does  not  answer  the  question  of  to  wbom  a  federal  court 
should  defer.*'  According  deference  to  the  Minnesota  House  of 

"  Id.  This  ioceqirctatioa  nuy  also  underlie  the  court's  rrfercoce  to  "^e  mistaken  view 
that  federal  judges  need  defer  only  to  the  Minncsoa  Legislature  and  not  at  all  to  the  State's 
courts.**  Id  at  1081.  To  recast  a  distinction  once  made  by  the  Minnesota  SuprciiK  Court, 
Grvufe  held  that  the  state  procesj  to  which  federal  courts  must  yield  includes  actions  by  all 
state  entitia,  whatever  the  role  accorded  diem  by  positive  state  law.  See  Duztary  c  Dmmam, 
272  Minn  424,  432-33,  138  NW  2d  692,  698  (1965). 

There  is  more  than  a  litde  irony  in  justice  Scalia's  celebration  of  the  **legitiiTucy  of  state 
jadiaal  redistricting,''  Gnux,  1 13  S  O  at  1081  (kmphasis  in  original),  given  his  assertion  in 
Cbiam  c  Rocmtr,  1 1 1  S  Ct  2354  (1991),  that  Section  2  of  the  Voting  Rights  Act  should  not 
apply  to  state  judicial  elections  because  judges  arc  not  "rcprcscnatives'  who  act  for  the 
people.  See  id  at  2372  (Scalia  dissenting). 

Moreover,  the  phrase  "legislative  redistricting  proposals**  contains  a  double  enteixlrc.  Of 
course.  Justice  Scalia  was  referring  m  proposals  for  redistricting  legislatures.  But  there  is  a 
long  line  of  cases  in  which  the  Supreme  Court  has  used  the  phrase  "legislative  plans**  to 
trfer  to  plans  that  are  entitled  to  federal  deference  because  they  are  plans  that  reflect  legisla- 
tive, that  is,  political,  judgments.  See,  for  ciamplc,  MiDamtt  v  Sancba,  ASl  US  130,  138 
(1981)  C^we  have  recognired  iiupuitaia  di/ferenccs  between  legislative  plans  and  coort- 
ordeied  plans");  Wiir  v  Upaami.  437  US  SJS,  543-46  (1978)  (White);  id  at  S47-49  (Powell 
coDOirring  in  part  and  concurring  in  the  judgment).  This  dual  meaning  may  lead  to  prob- 
lems in  administering  the  predearance  scheme  of  Section  5  of  the  Voting  Rights  Act, 
because  plans  imposed  by  federal  courts  are  not  subject  to  predearance.  If  redistricting 
litigatioo  gets  funncled  into  state  courts  in  covered  jurisdictions,  are  plans  imposed  by  state 
courts  "legislative"  under  Grvwe  and  therefore  subject  to  federal  predearance  or  arc  they 
"court-ordered"  and  therefore  exempt.^ 

"Gtme,  113  S  Ct  at  1081. 

"  See  Karlan,  7 1  Tex  L  Rev  at  1 730  (died  in  note  1 3).  It  is  hard  to  advance  any  coherent 
reason  why,  for  example,  a  court  should  defer  to  the  nominal  defendant  in  GrmDt — the 
Minnesota  Secretary  of  State,  who  essentially  performs  ministerial  fiinctions  connected  with 
the  electoral  process.  Under  state  law  she  plays  absolutely  no  role  in  deciding  legislauve 
distha  boundaries.  Why  should  the  fortuity  oif  litigation  give  her  views  greater  weight? 
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.V^ 


Representatives  and  Senate  would  distort  the  reapportionment  pro- 
cess by  reducing  the  Legislature's  incentive  to  compromise  with  the 
governor"  If  a  federal  court  cannot  defer  to  either  the  legislature  or 
the  governor,  what  criteria  would  enable  it  to  choose  between  the 
competing  plans  as  long  as  both  complied  with  one-person,  one- 
vote  and  neither  violated  the  Voting  Rights  Act? 

B.    THE  CENTRAL  ROLE  OF  THORNBURG  V  GINGLES 

Having  thus  sharply  limited  federal  judicial  intervention,  the 
Court  turned  to  the  substantive  disagreement  between  the  Em\sm 
and  Cotlvw  courts— whether  Section  2  of  the  Voting  Rights  Act 
of  1965  required  creating  a  majority  nonwhite  state  senate  district 
in  Minneapolis .*»  Here,  too,  the  Court  sought  to  clarify  and  limit 

-As  the  £»n».  district  ooun  notol,  the  Legisliturt-s  knowledge  thit  it  could  ooc  obdun 
,b«  Irgisladve  plan  it  wanted  through  the  polidd  pn«:es*-beause  the  ^J^^^ 
veto  X  pUn-wouU  enooonge  it  to  hold  out  and  refV.se  to  oorapromise   S«  £m«-.  782 

(following  the  federal  injunction  agunst  further  state^urt  proceedings    one  R'T>"W«=m  X           J^ .  :p 

^atl^-said  the  fede.!al  panel's  order  wUI  force  DFLers  who  control  the  Hou«  and  ^«        ^%-    y 

Ste  to  «?a««  new  congressional  «xi  distna  boundary  maps")  (cmphas«  added).  ^^X^         .^      V*'    \ 

'•  The  court  could  have  simply  reversed  the  district  court's  judgment  and  remandol  the  ^       ,'/\    -ip    ~\ 

c«  wS^^^ns  to  dismL  *e  complaint.  Instead,  the ^un  apparcndy  fek  obl.g«i  ^'  ^      .     "^      "^  ^       ) 

maddrrssthedistrict  court's  reasonu^g-^sentially  for  the  purfbse  of  reviewuig  the  >^^  ,                       ^^      ^     ^ 

„aSupren«(tSn's  judgment.  This  may  be  because  the  SHirt  Ignored  the  larger  ^^  Sr              xC              ^         ^ 

"o»  of'S^Slei.  offederal  distria  comt  deferral.  G^  suggests  that  the  Mjnne«a  ^                       VV    /^ 

Supreme  g^  reached  and  resolved  tlK  Voting  Rights  Act  ■™P.l'"^ns  "f  it^^pUn^  ^  v.V  9^^ 

GrL,    i|«  a  at  1079;  see  also  Cnm*  Appellants' Bnef  (cited  m  note  52)  (claumng  the  ^      . 

sate  r'edistricdng  panel  'reviewed  (the  DFL  proposal]  to  ensure  that  it  ™"he J^^^  n'^ 

of  (Section  Zf  and  lujpon  its  own  eiaminaoon.  ...  after  full  revjew  of  the  parn« 
I'SSo^.  Lid  that  (i'^TSid  not  violate  dK  Votu,g  Rights  ^cO.  f  ^-i""";^ 
there  is  a  Question  under  the  RoohrFcUmam  doctrine,  see  Duma  ofCohmJna  Court  of  Appub 
*?^^^US^2  (1983)-.  Rootrr  ,  FiM^  Trys,  Co..  263  US  413  (1923).  whether  the 
L^'urt  would  have  been  free  to  revisit  that  issue.  RoO^Ffr'^  '^^^' 
sole  forum  for  federal  review  of  a  sute  court  determination  is  the  U.S.  Supreme  Court, 
not  the  initiation  of  a  new  lawsuit  in  federal  district  court.  v,^,„  j,, 

T^  Roohr-FcLbmm  question  is  further  cloudtd  by  the  temporal  relationship  bctw«°  *e 
two^Lnesota  .eappo^onment  cases.  On  the  one  baiKJ.  the  fa^  Aa^fi^^  Tm^I-       ^^^     U-de  roX       C^t^*^ 
Xn^hT^im.  i^  issued  its  judgment  may  sugg=t  thapWiT  not  prcciua«  miiu"  P- 

^^^the  Voth«  Rights  Act  iLsues.  Othcrw«,  federal  33^rral  wUl  m  fjct  U«>m 

(SmI  abstention  des^e  JustKX  Scalu's  footnote  to  the  contrary.  See  Gro^.  1 1 3  S  C,  „ 

lOro^  rZZ  oSr  hand,  the  fact  that  Coilo^  was  already  pending  when  the&|.u«, 

oimplaint  was  filed,  and  the  ability  of  the  £m«-  ptotifTs  to  intervene  in  C«^;J^^°" 

*e  Le  for  precluding  federal  district  coun  review,  particularly  since  a  contrary  holdup 

w:idTv.da.e'o,~,'s7ractical  effect.  (Partic  dissatisfied  with  '^'^  P^P^  "  ^^  :°^ 

could  sUnply  wait  until  the  sute  coun's  proceedings  «<=7 J""/"^ '^°  ^"  "*f'iX 

Salleneing  the  now-in-pl«:e  state  court<reared  plan  in  fedoal  court.)  And  even  rf  #ooi^ 

^iZis  not  contixilliri.  considerations  of  hill  f«d.  and  <Tedit,  res  ,udicata.  a™*  "'""^ 

cTo^l  may  lead  to  t^  same  conclusion.  (l«ieed^  one  of  '^^  ;i"«f  °^P™^f  ^^J  ^^ 

^appellants  was  "Was  the  federal  court  barT«J  by  the  Full  Faith  ««1  Credit  Aa  and 
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the  conditions  that  justify  federal  intervention.  The  mechanism  it 
used  was  the  extension  of  the  Gingks  test  for  assessing  claims  of 
dilution  through  submergence — in  particular,  the  insistence  on 
proof  of  racial  bloc  voting — to  all  claims  of  geographically  based 
vote  dilution. 

Tbomburg  v  Gingks"'^  was  the  Supreme  Court's  first  encounter 
with  amended  Section  2.  There,  the  Court  held  that  North  Caro- 
lina's use  of  multimember  state  legislative  districts  unlawfully  di- 
luted black  voting  strength  in  several  parts  of  the  state.  But  rather 
than  engaging  in  the  multifactor,  impressionistic,  "totality  of  the 
circumstances"  analysis  that  Congress  had  described,  the  Gingla 
Court  articulated  three  "necessary  preconditions"  for  finding  dilu- 
tion. First,  the  minority  group  must  show  that  it  is  "sufficiently 
large  and  geographically  compact  to  constitute  a  majority  in  a 
single-member  distria";  second,  it  must  show  that  it  is  "politically 
cohesive";  and  third,  it  must  show  "that  the  white  majority  votes 
sufficiently  as  a  bloc  to  enable  it .  .  .  usually  to  defeat  the  minority's 
preferred  candidate."','  The  critical  concept  underlying  the  test  is 
one  of  causation:  does  the  current  system  deny  minority  voters  a 
fair  op[)ortunity  to  elect  the  candidates  of  their  choice,  and  is  there 
an  alternative  system  which  would  provide  that  opportunity ?'5 

In  the  half-dozen  years  following  GingUs,  the  lower  courts  had 
come  to  treat  the  GingUs  test  as  a  bright-line  threshold  for  weeding 


ifac  doctrines  of  collitcnl  estoppel  ind  mootnesi  from  adopting  i  legislative  ndistricting 
plin  that  was  dirrrtly  contrary  to  a  prior  state  court  legislative  rcdistricting  judgment?'*  Sec 
Gnw<  Appellants'  Brief  (dtcd  in  note  52).) 

Thus,  tile  Supreme  Coun's  conclusion  that  1w)c  must  review  [the  Emitm  court's)  analysis 
because,  if  it  is  correct,  the  District  Court  was  right  to  deny  effect  to  the  state^ouit 
legisbtive  rcdistricting  plan,"  Grmat,  11}  S  Ct  at  1083,  may  well  «««'p^  too  much.  Emtsom's 
nulysis  would  in  fact  be  sheer  dicta  if  the  dim  ill  CDOxt  had  had  no  powo-  to  pass  on  the 
state  court's  pbn  in  the  first  place. 

"•478  US  30(198(5). 

"  Idat  SO-Sl. 

"  See  Grvue,  1 1 3  S  C(  1084  (the  fint  prong  esublishes  "that  the  miooriry  has  the  potential 
to  elect  a  represenutive  of  its  choice  in  some  single-member  distria,"  while  the  second  two 
prongs  show  "that  the  challenged  districting  thwarts  a  distinctive  minority  vote  by  submerg- 
ing it  in  a  larger  white  voting  population "O-  See  also  DiUard  v  Baldvnm  County  Bd.  ofEJac., 
686  F  Supp  1459,  1461  (MD  Ala)  (the  Gingla  preconditions  frame  the  inquiry  into  whether 
the  difficulty  a  minority  eipcriences  in  electing  its  prcfcnrd  candidates  is  "in  some  nteasure 
atthbuuble  to  the  challenged  election  feature,  or,  to  put  it  another  way,  that  the  minority 
his  the  poumtul  to  elect  represenatives  in  the  absence  of  the  chillcnged  feature")  (craphasts 
in  originaD,  ifTd,  862  F2d  878  (11th  Cir  1988). 
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out  "marginal"  Secrion  2  lawsuits."  Growe  endorsed  that  threshold 
approach,'^  at  least  with  respect  to  the  second  and  third  factors, 
which,  taken  together,  establish  racially  polarized  voting."  Since 
the  record  was  entirely  barren  of  any  evidence  of  bloc  voting,'* 
Section  2  provided  no  warrant  for  the  federal  courts  to  upset  the 
state's  apportionment. 

Growe  thus  further  tightened  the  test  for  assessing  claims  of  racial 
vote  dilution  by  extending  GingUs  to  single-member  districts — the 
most  prevalent  form  of  legislative  and  congressional  districting — 
and  by  emphasizing  the  centrality  of  racial  bloc  voting  even  within 
the  Gingles  analysis.!? 


"  MOJeU  V  SpriKglitU  Part  Dirt ,  85 1  F2d  9r7,  942-*3  (7*  Gr  1988)  (Although  "the  Gimgia 
critErii  might  coDCcivably  foreclose  i  meritorious  claiin,  in  genenl  cfaey  will  ensure  that 
violations  for  which  an  effective  remedy  exists  will  be  consideroJ  while  appropriately  dosing 
the  courthouse  to  marginal  cases.  In  making  that  trade-off.  the  GingUs  nujority  justifiably 
sacrificed  some  claims  to  protect  stronger  claims  and  promote  judicial  economy.");  see  East 
Jefftnam  Caalitnm  v  Ptnsb  cfjegtrm,  926  F2d  487,  491  (5th  Cir  1991)  (Gingla  faaors  are 
"necessary  preconditions");  Stal  v  CoUhm,  689  F  Supp  1426,  1434  (ED  Va  1988)  {Gingla 
factors  are  "essential  elements").  Compare  Solomom  v  Uierty  County,  899  F2d  1012  (1 1th  Cir 
1990)  (en  baiK)  (evenly  divided  on  whether  proof  of  the  GingUs  factors  establishes  liability 
tMJtright  or  merely  serves  as  a  threshold  determination),  cert  denied,  498  US  1023  (1991). 
See  also  Samuel  Issacharoff,  Polarized  Voting  and  the  Poliikai  Pnces:  Tbe  Transformaxiom  of 
Voting  Rights  J lavpnultna,  90  Mich  L  Rev  1833,  1834-35  (1992)  (describing  the  evolution 
of  more  brigbt-Uioe  dilution  standards);  Katfaryn  Abrams,  "Raising  Politia  Up':  Minority 
Polilical  Parliafoliom  and  Seaiom  2  of  lie  Voting  Rights  Aa,  63  NYU  L  Rev  449,  450-52  (1988) 
(same). 

'*  See  Growe,  113  S  Q  at  1084  ("Our  precedent  requires  that ...  a  plaintiff  must  prove 
three  threshold  conditioiu."). 

"  The  court  expliddy  left  open  the  question  whether  a  plaintiff  could  bring  a  so-called 
"influence"  claim  when  the  group  to  which  she  belonged  was  not  large  enough  to  actually 
control  the  outcome  of  an  election  but  was  sufBdcndy  large  so  that  an  alternative  CD  the 
present  system  would  give  it  greater  inftuence  over  the  selection  of  public  officials.  Sec  Grvwe, 
1 13  S  Ct  at  1084  n  5;  Gtngki,  478  US  at  46-47  n  12  (also  leaving  open  that  quesion).  See 
also  Votnemd  V  QmUta;  113  S  Ct  1149,  1155  (1993)  (assuming,  without  deodrng,  that  such 
a  claim  may  be  brougla).  For  more  detailed  discussions  of  influence  district  claims,  see 
Bernard  Grvfman,  Lisa  Handlcy,  and  Richard  G.  Niemi,  Minority  Representatum  and  the 
Qyat  for  Voting  Equality  117-18  (Cambridge  U  Press,  1992);  J.  Morgan  Kousser,  Beyond 
Gingla:  Influence  Dittrias  and  tie  Pragmatic  Tradition  in  Voting  Rights  Lato,  27  USF  L  Rev  55 1 
(1993);  Allan  J.  Lichtman  and  J.  Gerald  Heben,  A  General  Theory  if  Vote  Dilution,  6  La  Raza 
LJ  1(1993). 

"  See  Growe,  1 1 3  S  Ct  at  1085.  Indeed,  there  was  substantial  evideiKc  before  the  district 
court  showing  that  minority  candidates  had  been  elected  from  majority-white  jurisdictions 
across  the  sute.  See  Groae  Appellants'  Brief  (cited  in  note  52).  The  plaintiffs'  inability  to 
meet  the  latter  two  prongs  of  the  test  enabled  the  court  to  leave  open  the  question  whether 
the  first  prong  applies  to  all  claims  of  racial  vote  dilution.  See  Grwe,  113  S  Ct  at  1085. 

"  See  generally  Issacharoff,  90  Mich  L  Rev  at  1845-91  (cited  in  note  73)  (discussing  the 
emergence  and  radoiule  for  the  centnlity  of  the  racial  bloc  voting  inquiry). 
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C.   THE  BROAD  DOMAIN  OF  STATE  POLITICAL  RESOLUTION 

Growe  answered  the  question  of  when  a  federal  court  could  re- 
quire niajority-nonwhite  districts.  Voinovicb  addressed  the  converse 
issue:  when  can  federal  courts  prohibit  them?  Once  again,  racial 
bloc  voting  emerged  as  the  critical  factor. 

A  heatedly  partisan.  Republican-controlled,  reapportionment 
process  produced  a  plan  ("the  Tilling  Plan")  for  the  Ohio  House 
of  Represenutives  that  conuined  eight  majority-black  districts,  an 
increase  of  four  over  the  1981  plan."  It  also  produced  a  flood  of 
state  and  federal  court  litigation." 

The  plaintiffs  in  the  federal  lawsuit  were  characterized  by  the 
district  court  as  "Democratic  electors  and  state  legislators,  some  of 
whom  are  members  of  a  protected  class  under  the  Voting  Rights 
AcL""  Their  complaint  alleged  that  the  1991  plan  violated  the 
Voting  RighK  Act,  the  Fourteenth  and  Fifteenth  Amendments' 

prohibitions  Qi\ raci^ discrimination,  and  the  Fourteenth  Amend-      ^^~,/c\       tr~  "Ci.'^uA 
ment's  prohibition  ^political  vote  dilution  through  gerrymander-  ^  ^^^  ^^^^ 

ing.  After  an  extremely  expedited  process  in  which  it  gave  each  \  ' 

prty  three  hours  to  present  its  evidence,  the  federal  district  court 
ruled  that  the  Tilling  Plan's  deliberate  creation  of  majority-black 
districts  violated  Section  2  of  the  Voting  Rights  Act.  The  plan, 
the  district  court  held,  unnecessarily  and  impermissibly  "packed" 
black  voters  into  a  few  districts,  wasting  minority  votes  in  the 
packed  districts  and  diluting  minority  voting  strength  in  sur- 
rounding areas  where  black  voting  strength  had  concomitantly 


"  The  following  iccount  is  talun  from  Qi^iur  v  Voiiuvict,  794  F  Supp  756  (ND  Ohio 
1992)  (thnx-judge  ooun),  rev'd  1 U  S  Q  1 149  (1995)  COfHi^  /O;  fiw'^-  "  Voauvici,  749 
F  Supp  695  (ND  Ohio  1992)  (three-judge  court)  (1992).  rev'd  1 1 3  S  Ct  1 149  (1993)  (-e«itor 
D;  Vcimoid)  o  ftrgwm,  586  NE2d  1020  (Ohio  1992)  iTFcrgiam  try.  Vcimmci  o  Ftrgimm. 
584  NE2d  737  (Ohio  1992)  CFcrpam  r>.  Brief  for  AppelUnn,  Vcamcb  v  Qtalur,  II 3  S 
CJ  1149  (1995)  rVi><i«»<«*  Appellints'  Brief"). 

^  "  The  Ohio  licigadon  wii  even  more  complei  th»n  Minnesoa's.  The  Republions  filed 
an  origioal-jurisdictioo  bwniit  before  the  Republicin-dominated  Ohio  Supreme  Court  seek- 
ing I  dediritory  judgment  th»t  die  Tilling  Plin  complied  with  Ohio  Uw.  The  Democrits 
removed  the  ctse  to  fedenl  court  ind  oountocliimed,  alleging  the  plan's  invalidity  under 
both  the  Ohio  consdmdoo  and  federal  law.  But  when  die  case  was  rejnanded.  the  Democrats 
withdrew  theu-  counterclaims  and  filed  their  own  lawsuit  in  federal  court,  alleging  that  the 
plan  violated  the  US  Constinidon  as  well  as  die  Voting  Rights  Act  and  die  state  constitution. 
The  federal  court  sought,  ultimately  unsuccessfully,  to  enjoin  die  state  court's  proceedings; 
dK  sate  court  judges  went  out  of  their  way  in  dieir  opinions  to  insist  dut  diey  had  resolved 
dK  federal  issues  as  well  and  bad  dius  foreclosed  dw  federal  court  from  addressing  them. 

"  Qmlttr  /,  794  F  Supp  at  695. 
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been  diminished.".  Moreover,  the  court  explained,  the  process  had 
been  infected  by  a  faul  legal  error:  while  the  deliberate  creation  of 
majority-black  districts  may  be  an  "appropriate  remedy  under  cer- 
tain circumstances,  [the  Apportionment  Board]  here  failed  to  make 
the  requisite  findings  which  demonstrate  a  violation  of  the  Voting 
Rights  Act,  thereby  permitting  such  a  remedy."'^  The  district 
court  directed  the  state  either  to  justify  its  deliberate  creation  of 
majority-black  districts  or  to  present  a  new,  legally  satisfactory 
plan.  The  state  responded  by  slightly  lowering  the  black  concentra- 
tions in  six  house  districts  and  presenting  a  variety  of  information 
designed  to  show  that,  under  the  totality  of  the  circumstances  as 
delineated  in  the  legislative  history  to  the  1982  voting  rights  amend- 
ments, its  decision  to  draw  majority-black  districts  was  justified. 
The  district  court  rejected  the  response,  finding  that  the  board's 
"analysis  contains  only  meager  information  that  was  not  previously 
before  this  Court.""  In  a  later  order,  it  noted  "the  absence  of  racial 
bloc  voting,  the  [ability  of  black  voters]  to  elea  both  black  and 
white  candidates  of  their  choice,"  and  the  sustained  electoral  suc- 
cess of  minority-sponsored  candidates.*?  Thus,  the  district  coun 
held,  "the  Board  fails  once  again  to  justify  its  wholesale  creation  of 
majority-minority  districts,  thus  rendering  the  plan,  as  submitted, 
violative  of  the  Voting  Rights  Act  of  1965."'?  And  it  added  an 
additional  thought:  "fW]e  now  proceed  to  decide  that  the  plan  as 
submitted  is  also  violative  of  the  Fifteenth  Amendment  of  the 
United  States  Constitution.""  That  single  sentence  was  the  en- 
tirety of  Quitter's  constitutional  analysis. 

""  Once  again,  the  Supreme  Court  unanimously  reversed.  Justice 
O'Connor's  opinion  began  by  noting  the  importance  of  context 
in  assessing  districting  schemes.  Whether  dispersal  of  a  minority 
community  among  several  districts  constitutes  impermissible 
"cracking"  or  concentration  involves  illegitimate  "packing"  will 
necessarily  "depend[  ]  entirely  on  the  facts  and  circumstances  of 


"  See  id  «  701. 

"  Id  at  696  (emplusis  added). 

"  Quiiur  II.  794  F  Supp  at  757. 

**  See  Vmaoici,  1 1 3  S  Ct  at  1154  (quotii^  from  the  unpublisbed  order). 

"  QuiUn  II,  794  F  Supp  at  757. 

"Id. 
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each  case.""-  The  appropriate  composition  of  individual  districts 
will  depend  on  the  demographic  character  of  the  minority  commu- 
nity as  well  as  the  level  of  bloc  voting."  Accordingly,  apportion- 
ment architects  must  walk  a  sometimes  narrow  path  between  crack- 
ing and  packing. 

But  the  Coun  emphasized  that  "Section  2  contains  no  per  st 
prohibitions  against  particular  types  of  districts.  .  .  .  Only  if  the 
apportionment  scheme  has  the  effect  of  denying  a  protected  class 
the  equal  opportunity  to  elect  its  candidate  of  choice  does  it  violate 
§  2;  where  such  an  effect  has  not  been  demonstrated  [Section]  2 
simply  does  not  speak  to  the  maner."'?  Thus,  Section  2  restricts 
state  autonomy  only  to  the  extent  necessary  to  correct  the  process 
failure  caused  by  racial  bloc  voting. 

The  district  court  had  found,  however,  that  Ohio's  ftolitical  land- 
scape was  not  blighted  by  racial  polarization.  It  had  stressed  the 


"  Voawc>ic6.  1 1 )  S  Ct  It  1 1 <6.  For  I  mon  detiilcd  eqiUiutiaa  of  these  tenm,  see  M»    1  j'p      2.'<''i  •  SC  .  '<k 

"■»'"("" J'"«g—«»  l>«ba>i..  Although  nu|onty4>Uck  dutncn  give  blick  voten  «n opponu-     L-^-^ ' 

nity  to  elect  their  preferred  candidates  even  in  the  face  of  raaal  bloc  vodng,  a  tipping 
point  will  eventually  be  reached  at  which  putting  additional  minority  citizens  into  already 
overwheltningly  black  distrkti  can  difninish  the  overall  vodi^  strength  of  the  nunonty 
omniunity.  For  example,  there  might  be  etMxigh  black  citizens  within  a  given  municipality 
to  create  two  97  percent  black  councilraanic  distncts.  But  using  the  same  number  of  resi- 
dents, it  might  alto  be  possible  to  create  three  65  percent  blick  districts.  Choosing  the 
former  oonhguratioo  instead  of  the  latter  will  not  increase  the  electoral  strength  of  any 
particular  subset  of  black  citizcRS  and  will  diminish  overall  black  infiueaoe  on  the  coroposi- 
bon  of  the  ooundl. 

With  regard  to  the  6rs»  question,  the  relatively  greater  drtipoff  berwem  total  population 
and  voting-age  population  in  black  and  Hispanic  communities  than  in  white  ones,  see,  for 
example,  Wbufiiid  v  Dcmacniic  Party,  686  F  Supp  1365,  1380  (ED  Ark  1988)  (county  was 
5)  percent  black  in  total  population  but  majohty  white  in  vodng-age  population),  aff'd  en 
banc  by  an  equally  dindod  court.  902  F2d  15  (8lh  Or  1990),  cert  denied,  498  US  1126 
(1991),  cocnbinod  wnh  their  bwer  rates  of  registiatioo  aid  tunwut,  see  UJO  v  Cany,  430 
US  144,  164(1977),  may  require  drawing  a  diiOKt  with  a  noowhite  population  "supermator- 
ity"  to  create  a  "tiKS-up"  distna  on  ekxtioo  day.  See  generally  Grofrran,  Handley,  and 
Nieni,  Mawnry  KeprcsrntMiitm  it  120-21  (ated  in  note  75)  (discussing  the  "$o-alled  65 
percent  rule"  and  the  need  for  consideration  of  context).  Thus,  in  a  conununity  blighted 
by  pervasive  bloc  voting,  a  district  that  is  lea  than,  for  example,  60  percent  black,  may 
never  elect  the  black  community's  candidate. 

By  contrast,  white  crossover  vodng  may  mean  that  some  majority-white  districts  nonethe- 
less give  minority  voters  a  reasonable  opportunity  to  elect  the  candidate  of  their  choice.  It 
is  entirely  possible,  for  ciample,  that  a  40  percent  black  disiria  would  give  black  voters  an 
equal  opportunity  to  elect  candidates  of  their  choice.  If,  for  example,  90  percent  of  black 
voters  vote  for  the  candidate  sponsored  by  the  black  conununity  and  25  percent  of  white 
voters  cross  over,  the  black-sponsored  candidate  will  win  in  a  40  percent  black  district  (.90 
X  .40  +  .25  X  .60  -  .36  +  IS  -  .51,  or  51  percent  of  dK  votes),  even  dxxigh  she 
would  lose  in  a  30  percent  black  district  (.90  X  .30  +  .25  X  .70  -  .27  +  .175  -  .445, 
or  44.5  percera  of  the  vtxe). 

"  Vsiamci,  II)  S  Cc  at  1156  (emphasis  in  originaO. 
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"absence  of  racial  bloc  voting,  the  [ability  of  black  voters]  to  elect 
both  black  and  white  candidates  of  their  choice,"  and  the  sustained 
electoral  success  of  minority-sponsored  candidates. *?  In  short,  poli- 
tics in  Ohio  was  working.  Blacks  needed  no  more  federal  interven- 
tion than  any  other  similarly  sized  group  of  citizens:  in  some  places 
they  elected  representatives  by  themselves;  in  other  areas,  they 
built  coalitions  to  attain  a  majority.  Accordingly,  the  district 
court's  inquiry  under  the  Voting  Rights  Act  should  have  come  to 
an  end. 

Voinovicb  thus  completed  the  ascension  of  bloc  voting  from  one 
of  seven  optional  "typical  factors"  indicating  racial  vote  dilution"' 
to  one  of  three  "necessary  preconditions"  in  certain  kinds  of  Seaion 
2  cases'/  to  the  absolute  centerpiece  of  Section  2  claims.  This  eleva- 
tion promised  to  impose  at  least  some  order  on  Section  2  litigation, 
since  it  is  at  least  possible  to  delineate  fairly  objective  standards 
for  assessing  the  degree  and  significance  of  bloc  voting." 

In  addition  to  identifying  the  district  court's  doctrinal  misinter- 
pretation, the  Court  also  located  a  profound  institutional  failure  in 
the  district  court's  imposition  on  the  state  political  process  of  a 
framework  designed  to  curb  {edeni  judicial  involvement.  Gingk/s 
identification  of  conditions  of  process  failure  provided  congres- 
sional warrant  for  federal  judicial  intervention.  But  "precisely  be- 
cause it  is  the  domain  of  the  States,  and  not  the  federal  courts,  to 


*  Id  at  1 1 54  (quodog  unpublished  distria  oourt  order). 

"  Sec  Senate  Report  at  28  (cited  in  ooEc  24)  (terming  "the  extent  to  which  voting  in  the 
electioQS  of  the  state  or  political  subdivision  is  racially  polarized'  one  of  seven  "^tlypiol 
factors"  tending  to  show  dilution,  but  cautioning  that  **thcre  is  no  requirement  that  any 
particular  number  of  factors  be  proved'  and  stating  that  '^t]he  failure  of  plaintiff  to  establish 
any  pardcular  factor,  is  not  rrbuttaJ  evidence  of  non-dDution,'  id  at  29  n  118). 

"  See  Tbonlmrg  o  Ga^la,  478  US  a.  50  (describing  racial  bloc  voting  ai  one  of  the 
"necessary  pnconditioni  for  nmltiinember  districts  to  operate  id  impair  minority  voters' 
ability  to  eJea  representatives  of  their  choice").  See  also  id  at  46  n  12  (noting  that  "we  have 
no  occasion  to  consider  whether  the  sundards  we  apply  to  [the]  daim  that  multimember  Wj 

districts'  violate  Section  2  "are  fiilly  pertinent  to  other  sorts  of  vote  dilution  claims,  such  «r 

as  a  claim  alleging  that  the  splitting  of  a  large  and  geographically  cohesive  minority  between 
two  or  more  multimember  or  single-member  districts  resulted  in  the  dilution  of  the  minority 

vote";  siiKC  the  first  Gmgta  precondition  still  exists,  this  statement  occcssarily  implies  that  ( 

it  is  the  second  and  third — which  togetlier  indicate  racial  bloc  voting — that  are  uncertain).  '_, 

"  This  is  not  to  say,  however,  that  the  courts  have  in  fact  developed  universally  accepted  2 ' 

standards.  Gmgia  itself  was  divided  on  this  point:  Justice  Hrcnnan  was  unable  to  gamer  a  9 

nujority  for  his  analysis.  None  of  the  1993  trilogy  made  any  progress  toward  resolving  this  ^ 

issue.  For  scholarly  attempts  to  develop  such  standards,  see  Grofman,  Handley,  and  Niemi, 
Minonty  Repramtatum  at  82-104  (dted  in  note  75);  Issacharoff,  90  Mich  L  Rev  at  1871-90 
(cited  in  note  73). 
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conduct  apportionment  in  the  first  place,"**  states  require  no  fed- 
eral warrant  to  choose  among  districting  plans.  Essentially,  the 
district  court  was  hoist  on  its  own  petard.  Rather  than  a  Section  2 
violation  being  a  necessary  precondition  for  a  state's  "remedy"  of 
drawing  majority-black  districts,  a  Section  2  violation  is  a  necessary 
precondition  for  the  federal  judicial  remedy  of  overturning  a  state's 
affirmative  choice  to  draw  such  districts.'?  In  concluding  that 
"surely  Congress  could  not  have  intended  the  Sute  to  prove  the 
invalidity  of  its  own  apportionment  scheme"  as  a  prelude  to  redis- 
tricting,**  the  Court  rejected  the  lower  court's  attempt  to  "croson- 
ize"  the  Voting  Rights  Act,  that  is,  to  require  jurisdictions  to  set 
out  a  factual  predicate  for  drawing  majority-minority  districts." 

Underlying  that  conclusion  was  the  implicit  recognition  that  all 
districts  have  a  racial  identity,  at  least  in  the  sense  that  their  racial 
composition  can  be  readily  described  and  readily  perceived  by  anv 
politically  knowledgeable  observer.**  Thus,  it  is  impossible  to  say 
that  states  must  have  a  justification  for  consciously  drawing  racially 
identifiable  districts  without  subjecting  every  sute  districting 
choice  to  federal  review.  But  requiring  special  justification  only  for 
drawing  majority-black  districu  reflects  a  deep  normative  indiffer- 
ence to  racial  vote  dilution,  for  it  assumes  that  majority-white  dis- 
tricts have  no  racial  identity  even  if  black  voters  are  submerged 
within  them."  Since  all  districts  in  a  biracial  community  must  be 
either  majority-white,  majority-black,  or  evenly  divided  (and  the 
last  possibility  will  be  attainable  only  if  the  staning  point  is  an 
evenly  split  community),  the  state  must  either  be  compelled  to 
draw  districts  which  are  all  racial  microcosms  of  the  entire  sute  or 


**  Voimaacb.  ll}SOnll56. 


BoaiuedieaxOTdisposedofthe  Voting  Rigte  Act  issire  in  VotMTi*  on  d>e  question 
of  nciil  bloc  voting,  it  left  open,  is  the  Cnm*  ooun  had  done,  the  question  whether  a 
protected  group  that  is  too  small  to  form  the  ma|ority  in  a  fairly  drawn  single-member 
distna  can  nonetheless  prove  a  violation  of  Section  2.  See  Voamncb.  1 1  ]  S  Ct  at  1 1 55 


'Id  at  1156. 


The  reference  is  to  City  of  RuJmomi  v  J.A.  Cram  Corp  ,  488  US  4«9.  498-506  (1989). 
See  Karlan,  7 1  Tea  L  Rev  at  1735  (cited  in  note  I  J)  (discussing  the  "crosonirabon^  question). 
In  light  of  the  courti  decision  in  Sbaw  v  Rno.  I  U  S  Ct  2816  (1993),  Ala  Aleimkoff  and 
Sam  IssacharoflT  have  suggested  that  perhaps  the  court  is  attempting  to  'BakktAje'  (perhaps 
■a>«c$lide"  would  be  more  approprutc)  voting  rights  questions.  See  Aleinikoff  and  Issa- 
charoff,  92  Mich  L  Rev  at  609-18  (aied  in  note  18). 

*  See  Sim  V  Kcno.  1 1 3  S  Ct  2816.  2826  (1993)  Cthc  legislature  always  is  aware  of  race 
when  it  draws  distna  lines")  (emphasis  omitted). 

See  Lani  Guinier,  Ootift,  Rtpretniation,  and  RaaConxma  Diarklav:  A  Caa  of  lit 
Emp€fxr'i  Cloita,  71  Tei  L  Rev  1589.  1591  (1993). 
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be  free  to  draw  districts  with  a  variety  of  complexions.  The  former 
possibility  is  very  likely  unattainable  and  would,  given  residential 
patterns,  require  grotesque  gerrymandering  and  carving  up  of  geo- 
graphically cohesive  minority  communities.  And  to  pretend  that 
the  latter  possibility  can  be  achieved  through  non-race-conscious 
districting  is  to  ignore  reality:  as  long  as  politicians  familiar  with 
local  circumstances  draw  districts,  they  simply  cannot  be  unaware 
of  the  racial  makeup  of  the  districts  they  draw.  Given  the  explicit 
race-consciousness  of  the  Voting  Rights  Act,'"  its  imperative  can- 
not be  race-unconsciousness. 

This  recognition  that  race-consciousness  is  not  the  same  thing 
as  intentional  racial  discrimination  formed  the  basis  for  rejecting 
the  district  court's  constitutional  analysis.  As  it  had  with  regard  to 
the  statutory  influence-district/ dilution  claim,  the  Court  assumed, 
without  deciding,  that  the  plaintiffs  had  advanced  an  actionable 
theory  under  the  Fifteenth  Amendment."?'  But,  the  Court  con- 
cluded, the  district  court's  "finding  of  intentional  discrimination 
was  clearly  erroneous.*"?^  Evidence  in  the  record  actually  contra- 
dicted the  district  court's  finding.  "Tilling  and  the  board  relied  on 
sources  that  were  wholly  unlikely  to  engage  in  or  tolerate  inten- 
tional discrimination  against  black  voters,  including  the  Ohio 
NAACP,  the  Black  Elected  Democrats  of  Ohio,  and  the  Black 
Elected  Democrats  of  Cleveland,  Ohio.  Tilling's  plan  actually  in- 
corporated much  of  the  Ohio  NAACP's  proposed  plan;  the  Ohio 
NAACP,  for  its  part,  fully  supported  the  1991  apportionment 
plan.""" 

The  Court's  discussion  raised  as  many  questions  as  it  answered. 
Some  of  those  questions  were  explicit.  For  example,  the  Court 
"cxpressfedj  no  view  oa  the  relationship  between  the  Fifteenth 


'"  Section  2  expressly  provides  chat  "the  extern  m  whicli  members  of  •  protected  diss 
have  been  elected  in  office  ...  is  one  cifxajrastance  chat  may  be  considered"  in  assessing  a 
dilution  claim.  42  USC  i  I97)(b)  (1988). 

'"  It  is  unclear  why  the  district  court  decided  this  as  a  Fifteenifa  Amendment  claim  rather 
than  a  Fourtecnch  Amendment  daim,  especially  given  the  plurality  opinioo  in  City  of  Mobiic 
V  BoUem,  *46  US  55,  64-M  (1980),  that  die  Fifteenth  Amendment  does  not  reach  daims  of 
racial  vote  dilution  and  the  fact  that  (he  Fourteenth  Amendment  clearly  does  reach  claims 
of  ndal  vote  dilution,  sec  id  at  65;  Wbiu  v  Ktgaur,  412  US  755.  765-66  (1973).  The 
Supreme  Court's  dedsion  to  treat  Vomovkb  as  a  Fifteenth  Amendment  case  of  course  left 
cfae  coast  clear  for  its  Fouiteenth  Amendment  constitutional  analysis  in  Sbaa  v  Rno,  1 1]  S 
Ct2816(l99J). 

"'Vmavid),  113  S  Ct  at  1158. 

•"Mat  1158-59. 
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Amendment  and  race-conscious  redistricring,"'^  although  that,  of 
course,  was  precisely  the  gravamen  of  the  plaintiffs'  Fifteenth 
Amendment  claim.  The  Court  elided  the  issue  by  assuming  that 
if  there  were  no  racially  discriminatory  ejfect,  by  which  the  Court 
seemed  to  mean  no  disadvantageous  electoral  consequences,  then 
race-consciousness  alone  would  not  violate  either  the  Fifteenth 
Amendment  or  Section  2.  Other  unanswered  questions  were  im- 
plicit. If,  for  example,  the  approbation  of  the  NAACP  and  a  group 
of  black  elected  officials  was  sufficient  to  "directly  contradic(t]" 
a  finding  of  discriminatory  intent,  what  does  this  say  about  the 
propriety  of  allowing  two  white  Democratic  members  of  the  Ap- 
fwrtionment  Board  and  'Various  Democratic  electors  and  legisla- 
tors,"'*" some  of  whom  almost  fortuitously  happened  to  be  "mem- 
bers of  a  protected  class  under  the  Voting  Rights  Act,'"*'  to  use 
the  Aa  essentially  as  a  weapon  in  a  straight  partisan  wrangle 
over  redistricting?  What,  to  be  more  precise,  gives  white  politicians 
elected  from  majority-white  jurisdictions  standing  to  claim  a  viola- 
tion of  black  voters'  rights  in  entirely  distinct  districts?  At  the  same 
time,  what  role  should  this  sort  of  evidence  about  minority  groups' 
extensive  "opportunity  ...  to  participate  in  the  political  process'"?' 
of  reapportionment  and,  by  extension,  of  governance,  play  in  Sec- 
tion 2  cases  generally?  But  what  Voinovicb  did  clearly  establish  was 
the  Supreme  Court's  commitment  to  keeping  the  Voting  Rights 
Act  within  its  own  domain — cases  where  well-defined  evidence 
showed  minority  exclusion  from  the  political  process."" 

'»Id«  1159. 


""Idil  1153. 


794  F  Supp  at  695.  This  euphcnrnm  tppartncly  rcfcn  to  plaintiffs  who  are 
hiarit,  althdugfa  that  is  oowheir  sxatsd  in  any  of  the  oxins'  opinioas.  In  fact,  of  course,  all 
nOTi  (all  within  that  description,  since  Section  2  by  its  terms  pixihibits  dischmination 
against  white  voters  as  well. 

Had  Justice  O'Connor  probed  more  deeply  mto  the  evidettce  before  the  district  court, 
the  essential  absence  of  any  black  complauunts  from  the  case  would  have  become  even 
more  obvious.  The  challenged  plan  actuaJly  involved  las  packing  than  its  predecessor,  which 
had  been  drawn  by  the  Democratic  plaintiffs*  predecessors  in  interest.  Aixi  the  altenutive 
plan  proposed  during  the  reapportionment  process  by  the  lead  plaintiffs  created  only  two 
fewer  majority-bladi  districts  and  only  two  more  "influence"  districts.  Where  the  actual 
lines  were  drawn  was  thus  no  doubt  a  subject  of  intense  poluical  concern,  but  there  seemed 
to  be  a  consensus  on  the  broad  outlines  of  a  fair  racial  allocation  of  legislative  seats. 

'"42  use  5  1973(b)  (1988). 

'"  Ultinutely,  the  ^urt  disposed  of  Vouuvieh  on  in  issue  connected  with  one-person, 
one-vote.  The  total  deviation  in  the  Ohio  plan  (the  sum  of  the  percentage  by  which  the 
least  populous  district  fell  below  the  ideal,  that  is,  cquipopulous,  distria  size  and  the 
percentage  by  which  the  most  populous  district  exceeded  the  ideal)  was  over  10  percent. 
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III.  The  Ends  of  Voting  Rights  Enforcement:  Shaw  v  Reno 

Growe  and  Voinovicb  offered  a  sensible  response  to  attempted 
hijackings  of  Section  2  by  the  major  political  parties.  Shaw,  which 
came  down  the  last  day  before  the  summer  recess,  was  an  entirely 
different  story.  The  patent  insufficiency  of  the  Court's  reasoning 
raises  the  question  of  the  Court's  real  agenda  in  issuing  such  a 
confused  and  confusing  opinion. 

A.    THE  ROAD  TO  THE  I-8S  DISTRICT  i^<^  ^^ 

Sbaw  concerned  North  Carolina's  congressional  reapportion- 
ment. By  now  it  should  come  as  no  surprise  that  Sbaw  was  not 
the  only  litigation  diallenging  the  state's  new  lines.  Democrats 
controlled  both  houses  of  the  General  Assembly;  the  lack  of  a 
veto  left  the  state's  Republican  governor  a  bystander. ""  The  North 
Carolina  situation,  however,  introduced  two  wrinkles  absent  from 
the  Minnesota  and  Ohio  experience.  First,  there  was  no  point  in 
trying  to  upset  the  process  through  state-court  litigation:  the  North 
Carolina  judiciary  was  firmly  in  Democratic  hands.'!"  Second,  and 
more  important.  North  Carolina  was  subject  to  the  preclearance 
regime  of  Section  5  of  the  Voting  Rights  Act:  it  could  not  hold 

Thus,  undcT  existing  case  law,  the  plaintifTs  had  established  <  prima  fade  case  of  malappor- 
tionroent.  See  Bnmm  v  Tbomsom,  462  US  835,  842—4}  (1983)  (explaining  that  "as  a  general 
nutter,  ...  an  apportionment  plan  with  a  maximum  population  deviation  under  10%  falls 
within  [the]  category  of  minor  deviations"  that  are  "  'insufficient  to  make  out  a  prima  facie 
case  of  invidious  discrimination',**  but  that  greater  deviations  among  state  legislative  districts 
do  require  justification)  (quoting  G<^*'y  t>  dtmmmgj,  412  US  735,  745  (1973)). 

The  QuiUer  court  erred,  however,  in  not  giving  the  state  the  opportunity  to  show  that 
the  excessive  deviation  was  justified  as  reasonably  related  to  a  rational  and  permissible  sate 
policy,  in  this  case,  preserving  politicaJ  subdivision  boundaries.  See  VcoHvicb,  113  S  Ct  n  ^ 

1 159.  Therefore,  the  Supreme  Coun  remanded  the  case  to  give  the  state  that  opportunity.  •^ 

Sec  id  at  1 1 59-60.  But  the  court  was  carefijl  not  m  give  the  district  court  another  opportunity  ^ 

for  excessive  interventionr^Wle  .  .  .  remand  only  for  forther  proceedings  on  whether  the  O 

plan*s  deviation  from  equal  population  among  districts  violates  the  Fouiteentfa  Ameodment.*'  ^ 

Id  at  1154  (emphasis  added). 

'"  See  Popt  V  Bbu,  809  F  Supp  392,  394  (WDNQ  (duee-judge  couit),  summarily  afr*d. 
113  SCt  30(1992). 

"°  A  majority  of  the  state  supreme  oourt  were  Democrats,  several  elected  after  fierce 
partisan  contests.  And  the  Fourth  Circuit  was  only  six  months  away  from  holding  that  the 
sute  Republican  Party  and  its  members  had  stated  a  claim  of  unconstitutional  political 
gerrymandering  with  regard  to  the  configuration  of  North  Carolina's  trial  bench — on  which 
only  two  Republicans  had  sat  in  the  last  century.  See  Repuitiam  Party  v  Mariim,  980  F2d 
943,  948  n  10,  958  (4tfa  Cir).  cert  denied,  1 14  S  Ct  93  (1993).  RspmUiam  Party  v  Marin 
appears  to  be  the  first  post-BaaJemtr  case  in  which  the  complaint  has  not  been  dismissed 
for  failure  to  sate  a  claim. 
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elections  until  it  had  obtained  federal  approval  for  the  new  district 
configurations.  "J  As  a  practical  matter,  this  meant  that  North  Car- 
olina required  Department  of  Justice  approval  for  its  congressional 
reapportionment."? 

The  1990  census  entitled  North  Carolina  to  twelve  congressional 
seats,  an  increase  of  one  over  its  post-1980  delegation.  The  change 
in  the  number  of  districts  meant,  of  course,  that  more  than  some 
simple  tinkering  with  existing  lines  was  required.  At  the  same  time, 
in  significant  part  as  a  result  of  Tbomburg  v  GingUs,^^l  the  size 
and  influence  of  the  black  state  legislative  contingent  had  grown 
dramatically,  and  representatives  of  the  black  community  were  de- 
manding that  the  state,  which  was  roughly  22  percent  black  and 
which  had  not  elected  a  black  to  Congress  since  the  turn  of  the 
century,  draw  some  majority-black  congressional  districts.  Finally, 


'"  Jurisdictions  zre  desigruted  for  prcclcaniKZ  on  the  btsis  of  a  triggering  formula  con- 
tained in  section  4(b)  of  the  Voting  Rights  Aa,  42  USC  i  1973b(b)  (1988).  Overage  is 
mandatory  if  the  jurisdiction  used  a  literacy  test  broadly  defined  (to  include,  for  eaaraple, 
the  use  of  English  language-only  election  materials  in  a  significantly  non-English-speaking 
community)  and  voter  registranon  or  turnout  in  the  I9M,  1968,  or  1972  presidential  elec- 
tions dipped  below  SO  percent  of  voting  age  population.  Currendy,  nine  sutes  and  parts  of 
seven  others  are  "covered  jurisdictions.'  See  28  CFR  Part  51  App  (199 J).  Forty  North 
Carolina  counties  are  covered  and  thus,  as  a  practical  matter,  all  statewide  redistricting 
jKtivity  requires  preclearaiKX. 

As  a  formal  matter,  Section  5  provides  both  an  administrative  and  a  judidaJ  mechanism 
for  obtaining  predearance.  The  administrabve  process  resembles  die  Book  of  the  Month 
Club.  A  covered  jurisdiction  submits  its  change  to  the  U.S.  Attorney  General.  If  she  does 
not  object  within  60  days,  the  change  can  be  implemented.  The  judioal  process  requires 
bringing  a  declaratory  judgmen^aMOB  IB  [he  United  States  Discria  Court  for  the  District 
of  Columbia  before  a  three-judge  court.  ThcoretKally,  the  standard  for  proclcarancc  is  the 
same  whichever  avenue  a  jurisdiction  seeks.  See  28  CFR  S  Sl.52(i)  (199))  (the  Anomey 
GeiKnl  "shall  make  the  same  determination  that  would  be  made  by  the  court  in  an  acbon 
for  a  declaratory  judgment  under  Section  5:  Whether  the  submitted  change  has  the  purpose 
or  will  have  the  effect  of  denying  or  abridging  the  right  to  vote  on  account  of  nee,  color,  or 
membership  in  a  language  minority  group").  A  jurisdictiaa  tiiat  fails  to  obtain  administrative 
preclcarance  is  soil  entitled  to  seek  a  declaratory  judgment.  See  42  USC  i  1973c  (1988). 

As  a  practical  matter,  however,  jumdxxioiu  tint  fail  to  obtain  adrainistradvc  precieannce 
rardy  seek  judicial  precieannce.  The  process  is  mne-consuming,  oostty.  not  all  that  likely 
09  achieve  the  desired  result,  and  requires  holding  the  changes  in  abeyance  during  the  course 
of  the  litigition.  Thus,  although  there  have  been  roughly  60  congressional  and  legisladve 
reapportionments  subject  to  precieannce,  and  the  Department  of  Justice  has  objected  several 
dozen  dmes,  there  are  only  five  reponed  prtclcaraoce  lawsuits.  See  Tecor  v  Vmiud  Stata, 
802  F  Supp  481  (DDC  1992)  (three-judge  coun)  (post-1990  sate  senate);  Soulb  Canli-a  v 
Umied  Suua.  589  F  Supp  757  (DDQ  (diree-judge  court)  (post-1980  sute  legislature),  cert 
dismd,  469  US  875  (1984);  Bmitt  t> Smuh,  549  F  Supp  494  (DDC  1982) (three-judge  court) 
(post-1980  Georgu  congressional  reapportionmeni),  a/Td,  459  US  1 166  (1983);  Masastppi  v 
Smiit,  541  F  Supp  1 329  (DDC  1982)  (three-judge  coun)  (po$t-l980  congressional  reappor- 
tionment), appeal  dism'd,  461  US  912  (1983);  Mmimppi  v  Vniud  Staia,  490  F  Supp  569 
(DOC  1979)  (three-iudge  court)  (po$t-1970  sute  legislature),  afTd,  444  US  1050  (1980). 

'"  478  US  30  (1986). 
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the  Democrats  were  concerned  to  protect  Democratic  incumbents 
in  a  state  where  Repubhcans,  although  still  a  decided  minority, 
were  increasing."? 

The  General  Assembly's  first  plan  created  one  majority-black 
district  in  the  northeastern  part  of  the  state.  The  distria  nicely 
reflected  the  political  situation  that  produced  it;  it  was  contorted 
to  favor  both  the  interest  of  a  nearby  white  incumbent  Democrat 
in  protecting  his  political  base  and  the  ability  of  the  black  commu- 
nity to  elect  a  representative  of  its  choice."'  But  when  North  Caro- 
lina submitted  its  plan  to  the  Department  of  Justice  for  preclear- 
ance,  the  Department  objected.  It  was  unable  to  conclude  that  the 
state's  plan  had  neither  a  discriminatory  purpose  nor  a  discrimina-  vc.ue    s 

tory  effect  in  light  o^its)failure  to  draw  a  second  majority  nonwhite 

distria  and (fe suspicion  that  minority  interests  had  been  sacrificed         ^^^    c^-pf^,hv^x"J^  -i 
to  incumbent  protection. '  '* 

Accommodating  both  two  majority-black  districts  and  the  needs 
of  incumbent  Democrats  required  a  bit  more  artistry.'!,'  Instead  of 
drawing  another  majority-nonwhite  district  in  the  southeastern 
part  of  the  state,  which  the  Department  had  identified  as  a  possible 
location  for  such  a  district,  the  General  Assembly  drew  the  now- 
infamous  "1-85"  district  in  the  north-central  part  of  the  state.  The 
district  was  160  miles  long  and,  in  some  places,  no  wider  than  a 
single  point.  The  voting  age  population  of  the  district  was  53.34 
percent  black  and  45.21  percent  white. 'i' 


'"  See  Pofc  o  BUu.  809  F  Supp  it  394. 

'"  As  (he  Deparancot  of  Justice  noted  in  its  objection  letter,  "The  unusually  convoluted 
shape  of  that  district  does  ixx  appear  to  have  been  necessary  to  treate  a  majority  blaci 
disnia  and,  indeed,  at  least  otK  alternative  configuration  was  available  that  would  have 
been  more  compao."  But  the  cootortiofi  provided  no  basis  for  objecting  under  Seciioo  5, 
SODCC  the  Deportment  "concluded  that  cbc  irregular  configuration  of  that  district  did  nM 
have  the  purpose  or  effect  of  minimizing  miDority  voting  strength  in  that  region.**  Letter 
frxMn  John  R.  Dunne,  Assisunt  Attorney  General  for  Civil  Rights,  to  Tiare  B.  Smiley, 
Special  Deputy  Attorney  General  of  North  Carolina,  Dec  18,  1991  ("DOJ  Objection  Let- 
ter"), reprinted  in  Appendix  to  State  Appellees'  Brief,  Show  v  Rmo,  1 1]  S  Ct  2816  (1993) 
CShme  Sate  Appellees'  Brief"). 

"*  See  DOJ  Objection  Letter  (dted  in  note  115). 

'"  The  late  Philip  Burton  reportedly  referred  to  his  egregious  gerryttiander  of  the  Califor- 
nia congressional  districts,  see  Btdham  o  £«,  694  F  Supp  664  (ND  Cal  1988)  (three-judge 
court),  afrd,  488  US  804  (1989),  as  his  "contribution  to  inodem  art."  Larry  Liebert,  Birum- 
StyU  Rtmapping  Mty  Be  »  Thing  tf  tbt  Patt,  SF  Chron  (Jan  9,  1992),  at  A 19. 

"*  Sbav)  State  Appellees'  Brief  (dted  in  note  I IJ).  House  District  I,  (he  other  majority- 
nonwhite  distria,  was  5  >.40  percent  black  and  45.49  percent  white  in  voting  age  population. 
The  ten  lemainii^  districts  had  black  voting  age  population  percentages  of  between  4.94 
and  20.90  percent.  Id. 
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"The  Attorney  General  did  not  object  to  the  General  Assembly's 
revised  plan.  But  numerous  North  Carolinians  did."'"  Their  first 
line  of  atuck  was  a  political  gerrymandering  challenge.  '^^  In  light  of 
Bandetner's  declaration  that  "unconstitutional  discrimination  occurs 
only  when  the  electoral  system  is  arranged  in  a  manner  that  will 
consistently  degrade  a  voter's  or  group  of  voters'  influence  on  the 
political  process  as  a  whole,"'i'  the  district  court  had  no  trouble 
granting  the  state's  motion  to  dismiss  for  failure  to  state  a  claim: 
the  plan  created  a  number  of  "  'safe'  Republican  seats";  there  was 
no  allegation  that  Republicans  in  Democratic  districts  were  unable 
to  influence  their  Representatives;  and  although  Republicans  had 
been  excluded  from  the  "political  process  ...  of  redistricting," 
there  was  no  evidence  to  suggest  that  "they  have  been  or  will  be 
consistently  degraded  in  their  participation  in  the  entire  political 
process  [as  opposed  to]  the  process  of  redistricting.'"^'  The  Su- 
preme Court  summarily  affirmed.'^' 

B.  THE  ROAD  TO  THE  SUPREME  COURT 

At  the  same  time  that  Pope  was  being  litigated  in  the  Western 
District  of  North  Carolina,  five  voters  who  lived  in  the  Middle 
District  filed  a  lawsuit  in  the  Eastern  District  against  the  federal 
and  state  officials  who  had  been  involved  in  NorUi  Carolina's  con- 
gressional reapportionment.  Their  complaint  was  more  than  a  chal- 
lenge to  the  particular  plan  enaaed  by  the  General  Assembly;  it 
was  an  assault  on  the  constitutionality  of  the  Voting  Rights  Act 
as  well. '"  The  plaintiffs  argued  that  the  Equal  Protection  Clause 

In  tbe  November  1992  elections,  bodi  the  First  md  TweHtb  Districts  elected  black 
rcprcscntibves. 

"Sim,  ll)SQit2S2l. 

*"  Ptft,  809  F  Supp  392. 

'"  Djcb  V  BmJtmer.  478  US  109,  132  (198<)  (plurality  opinion).  Given  that  three  justices 
did  not  think  political  gerrymandering  claims  were  even  justiciable,  see  id  at  144  (O'Connor, 
joined  by  Burger  and  Rehnquist,  concurring  in  the  judgment),  a  plaintiff  must,  it  a  mini- 
mum, meet  the  plurality  standard. 

'°  Pofe,  809  F  Supp  at  397-98.  These  items  largely  point  to  governance  concerns — with 
the  responsiveness  of  elected  officials  and  the  control  over  delegation  composition. 

"'  1 1 3  S  O  30  (1992).  Only  Justice  Blackmun  would  have  set  the  case  for  oral  arguroenL 

'"  Much  of  this  assault  wu  deflected  by  the  district  court's  conclusion  that  it  lacked 
subject  matter  jurisdiction  over  the  plaintiffs'  challenge  to  Sectioo  2's  constiiutionality  be- 
cause C^gress  had  vested  eiclusive  jurisdiction  over  such  proceedings  in  the  United  States 
District  Court  for  the  Otmia  of  Columbia.  Sec  Sbau>  v  Barr,  808  F  Supp  461,  466-67 
(EDNC  1992).  See  also  42  USC  i  l973/(b)  (1988)  TNo  court  other  dian  the  District  Coun 
for  the  District  of  Columbia  .  .  .  shall  have  jurisdictxm  to  issue  .  .  .  any  restraining  order 
or  temporary  or  permanent  injunction  against  tbe  execution  or  enforcement  of  any  provision 
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outlawed  the  intentional  concentration  of  black  voters  in  districts 
that  are  "in  no  way  related  to  considerations  of  commpactness  [nc], 
contiguousness  and  geographic  or  jurisdictional  communities  of  in- 
terest,"'" and  that  the  Voting  Rights  Act  was  unconstitutional  to 
the  extent  that  it  required  such  concentrations. 

At  the  outset,  the  district  court  confronted  what  it  termed  a 
"puzzling"  aspect  of  the  plaintiffs'  claim: 

They  nowhere  identify  themselves  as  members  of  a  different 
race  than  that  of  the  black  voters  in  whose  behalf  the  challenged 
congressional  districts  allegedly  (and  concededly)  were  created. 
Nor,  following  this,  do  they  plainly  allege  constitutional  injury 
specific  to  their  rights  as  members  of  a  particular  racial  classifi- 
cation of  voters.  Indeed,  in  describing  the  constitutional  injury 
allegedly  caused  by  the  race-conscious  redistricting  plan,  they 
assert  that  it  is  injury  suffered  alike  by  "plaintiffs  and  all  other 
citizens  and  registered  voters  of  North  Carolina — whether 
black,  white,  native  American,  or  others."'" 

The  district  court  repaired  this  "deliberate  (and  humanly,  if  not 
legally,  laudable)  refusal  to  inject  their  own  race{s]"  into  the  lawsuit 
by  uking  judicial  notice  of  the  plaintiffs'  identity  as  white  voters.  '^^ 
But  this  repair  in  fact  misled  the  district  court  into  treating  the 
plaintiffs'  case  as  simply  "some  'reverse'  variety"  of  the  traditional 
racial  gerrymandering  and  vote  dilution  claims.'-'  It  enabled  the 
court  to  make  quick  work  of  the  plaintiffs'  complaint.  The  claim 
that  race-conscious  redistricting  was  per  se  unconstitutional  had 
been  rejected  by  a  fractured  Supreme  Court  in  United  Jewish  Organi- 
zations V  Carey }^  And  when  it  came  to  an  as-applied  challenge, 

of  (this  Actn.  The  court  also  concluded,  in  perhaps  a  surfeit  of  caution,  that  it  should 
dismiss  the  federal  defendants  on  12(bX£)  grounds  because  the  Department's  prcclcarance 
decisions  are  discretionary  acts  immune  to  judicial  review.  See  Sbaia  v  Bar,  808  F  Supp  at 
*57. 

The  Soprcme  Court  disposed  of  the  daiim  against  the  £cdeial  defendants  in  one  sentmrr 
See  Sbaa,  1 1 3  S  Ct  at  2823  ("In  our  view,  the  Distria  Court  properly  dismissed  appellants' 
daims  against  the  federal  appellees.'^.  But  near  the  end  of  its  opinion  was  the  suggestion, 
despite  the  lower  court's  holding  that  it  lacked  subject-matter  jurisdiction  over  a  challenge 
ID  Section  2's  constitutionality,  see  Sbow  v  Barr,  808  F  Supp  at  466-67,  that  the  issue  of 
Section  2*s  unconstitutionally  *'remain(s]  open  for  consideration  on  remand."  Sbaw,  1 1 3  S 
Ct  at  2831. 

'"  SbmD  V  Btrr,  808  F  Supp  at  465-66  (quoting  complaint). 

'"  Id  at  470  (quoting  complaint). 

'"  Id  at  470. 

'"  Id  at  469  n  7. 

'"430  US  144(1977). 

In  a  brief  paragraph,  the  distria  court  also  rejected  the  claim  that  race-consciousness  was 
permissible  only  to  the  extent  that  the  creation  of  majority  nonwhite  districts  was  required 
by  the  Voting  Rights  Aa — essentially  along  the  same  lines  the  Supreme  Coun  was  later 
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the  plaintiffs  had  failed  to  allege  either  a  discriminatory  intent  or 
a  discriminatory  effect.  With  regard  to  the  former,  they  identified 
no  "legislative  intent  to  deprive  white  voters  ...  of  an  equal  oppor- 
tunity with  all  other  racial  groups  of  voters — on  a  statewide  basis — 
to  participate  in  the  political  process  and  to  elect  candidates  of 
their  choice.""?  An  intent  to  favor  black  voters  was  simply  not  the 
constitutional  equivalent  of  an  intent  to  injure  white  ones:  "ttjhe 
one  intent  may  exist  without  the  other."",'  And  plaintiffs'  conces- 
sion that  the  state  was  simply  trying  to  comply  with  the  Voting 
Rights  Act  further  fauliy  undermined  any  claim  that  it  had  acted 
with  "the  necessary  invidious  intent  to  harm  (the  plaintiffs].""^ 

With  regard  to  the  latter,  the  plaintiffs  had  alleged  no  discrimina- 
tory effea  whatsoever.  Only  two  of  the  five  plaintiffs  lived  in  one 
of  the  majority-black  districts  and  neither,  the  district  court  held, 
would  suffer  any  cognizable  injury  "if  her  or  his  particular  candi- 
date should  lose  by  virtue  of  the  district's  racial  composition.""' 
Nor  could  the  plaintiffs  argue  a  general  dilution  of  white  voting 
strength:  since  whites  constituted  decisive  majorities  in  83  percent 
of  the  state's  congressional  districts  (10  of  12),  although  they  were 
only  75  percent  of  the  state's  population,  "[t]he  plan  demonstrably 
will  not  lead  to  proportional  underrepresentation  of  white  voters 
on  a  statewide  basis."".*  Only  at  the  very  end  of  its  opinion  did  the 
district  court,  which  had  decided  the  orthodox  questions  entirely 
correctly,  come  to  grips  with  the  real  heart  of  plaintiffs'  challenge: 
the  "political  and  social  wisdom"  of  the  General  Assembly's  plan."' 


to  use  in  VouuvKi:  the  sute's  power  to  nuke  districting  decisions  is  not  limited  to  reniedyiff 
Section  2  violitions.  See  Sbav  v  Bjrr,  808  F  Supp  at  472. 

'"  Id  at  472. 

"'  U  at  473. 

'"  Id.  Compare  Voataviei,  1 1 }  S  Ct  at  1 1 58  (suggesting  dut  "an  inference  of  imentioaal 
dhcriminaboo"  under  the  Fifteenth  Amendment  was  rebutted  by  the  finding  that  the  race- 
oonsdous  districting  wis  undertalien  in  the  belief  it  was  required  by  the  Voting  Rights  Act 
since  "it  demonstrates  obedience  to  the  Supremacy  Clause  of  the  United  States  Consii- 
tutxm."). 

'"  Sbirw  V  Barr,  808  F  Supp  at  47],  relying  on  VJO  v  Carry.  430  US  at  166  (plurality 
opinion)  (stating  that  as  long  is  white  voters  were  fairly  represented  in  the  Icgislitivc  body 
as  a  whole,  individual  white  voters  could  not  complain  that  they  were  uiuble  to  directly 
elect  their  preferred  representatives,  since  "ts)ofTK  candidate,  along  with  his  supporters, 
always  loses'O.  In  fact,  nothing  in  the  complaint  alleged  that  any  individual  voter's  aggrega- 
tion interests  were  adversely  affected  by  the  redistricting  plan. 

"*  Sbav  V  Barr,  808  F  Supp  at  473. 
•"  Id. 
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Their  real  point  had  very  little  to  do,  in  fact,  with  voting  rights, 
at  least  not  in  the  sense  of  being  concerned  with  who  votes  or  who 
wins.  Rather,  the  plaintiffs  sought  "to  participate  in  a  process  for 
electing  members  of  the  House  of  Representatives  which  is  color- 
blind";''* apportionment  was  simply  one  arena  in  which  they  were 
playing  out  a  broader  commitment  to  the  ideal  of  the  "color-blind 
constitution." 

C.    THE  SHAPES  OF  THINGS  TO  COME? 

At  least  at  the  outset,  it  looked  as  if  the  Supreme  Court  was 
uninterested  in  confronting  the  broad  questions  the  Sbaw  plaintiffs 
had  tried  to  raise.  In  response  to  a  jurisdictional  statement  that 
squarely  challenged  the  state's  power  to  draw  majority  black  dis- 
tricts and  the  Attorney  General's  interpretation  of  the  Voting 
Rights  Act,  the  Court  wrote  its  own  quesdon: 

^  Argument  shall  be  limited  to  the  following  question,  which  all 
parties  are  directed  to  brief:  "Whether  a  sutc  legislature's  intent 
to  comply  with  the  Voting  Rights  Act  and  the  Attorney  Gen- 
eral's interpretation  thereof  precludes  a  finding  that  the  legisla- 
ture's congressional  redistricting  plan  was  adopted  with  invidi- 
ous discriminatory  intent  where  the  legislature  did  not  accede 
to  the  plan  suggested  by  the  Attorney  General  but  instead  de- 
veloped its  own."'",' 

The  answer  to  this  question  was  obvious  and  probably  could  have 
been  answered  unanimously  by  a  two-sentence  ^  carjaw.  ",*  The 
Attorney  General's  imprimatur  could  not  possibly  immunize  an 
unconstitutional  plan  from  attack.  Moreover,  by  its  very  terms. 
Section  5  provides  no  "safe  harbor"  against  constitutional  challenge 
^f^  precleared  plan."*  But  as  is  often  the  case,  a  confusing  answer 
is  what  a  confused  question  begets. 


'"  Brier  for  Federd  Appellee,  SbaavRem,  113  S  Ct  2816  (1991)  (quoting  oorapliim), 
available  io  LEXIS,  Genfed  Libruy,  Brieb  File  ('Stm  Federal  Appellees'  BricT). 
■"  Sbms  c  Barr,  1 1  ]  S  C(  65)  (1992). 

"*  That  comes  pretty  dose  to  what  cbe  9purt  did,  in  a  paragraph  buried  toward  the  end 
of  its  opinion.  See  Sbaw,  II)  S  Ct  at  28}T^*Indeed,  the  Voting  Rights  Aa  and  our  case 
law  nuke  clear  that  a  reapportioninent  plan  that  satisfies  i  5  still  ouy  be  enjoined  as  unconsti- 
tutional.')- 

'"  Sec  42  use  9  I97)c  (1988)  ("Neidter  an  affirraadve  indication  by  die  Attorney  General 
that  no  objection  will  be  made,  nor  the  Attorney  Gencrars  failure  to  object,  nor  a  declaratory 
judgment  entered  under  this  section  shall  bar  a  subsequent  action  to  enjoin  enforcement  of 
such  qualification,  prerequisite,  standard,  practice,  or  procedure."). 

Tbe^gDurt's  question  contained  a  second  misapprehension:  the  Attorney  General  does  not 
"suggest^ plans  to  coveted  jurisdictions,  it  is  obviously  the  case  that  the  tenor  of  her  objec- 


A 


4^ 


■\^ 


295 


278         THE  SUPREME  COURT  REVIEW  [1993 

To  be  sure,  the  Court's  answer  seemed  simple: 

[W]e  conclude  that  a  plaintiff  challenging  a  reapportionment 
statute  under  the  Equal  Protertion  Clause  may  state  a  claim  by 
alleging  that  the  legislation,  though  race-neutral  on  its  face, 
rationally  cannot  be  understood  as  anything  other  than  an  effort 
to  separate  voters  into  different  distrirts  on  the  basis  of  race, 
and  that  the  separation  lacks  suf6cient  justification.'!" 

But  although  reapportionment  may  be  an  "area  in  which  appear- 
ances do  matter, "'^'  reality  should  matter  more,  and  despite  the 
Court's  invocations  of  Gomillion  v  Ligbtfoot^*^  and  Wright  v  Rockefel- 
/w,'*'  in  reality,  Shaw  represents  a  dramatic  departure  from  the 
prior  case  law. 

Perhaps  the  most  remarkable  departure  is  one  that  no  one  on  the 
Court  seemed  to  notice:  a  complete  disregard  for  standing  require- 
ments. What,  precisely,  was  the  "injury  in  fact"  suffered  by  these 
particular  plaintiffs  that  made  them  appropriate  parties  to  challenge 
the  districting  scheme.''**  More  particularly,  what  separated  their 
criticisms  from  "a  generally  available  grievance  about  govern- 
ment— claiming  only  harm  to  [their]  and  every  citizen's  interest  in 
proper  application  of  the  Constitution  and  laws,  and  seeking  relief 
that  no  more  directly  and  tangibly  benefits  [them]  than  it  does  the 
public  at  large"?'*' 

The  plaintiffs  did  not  claim  that  the  reapportionment  diluted 
their  votes.'**  Indeed,  plaintiffs  were  in  an  ideological  bind:  it 

doQS  to  1  previously  subrnitred  plan  may  influence  a  jurisdicdoQ  to  produce  a  new  plan 
along  particular  lines  more  lildy  to  obtain  preclearance.  but  plans  are  always  developed  by 
jurisdictions  rather  than  the  Department  of  Justice.  See  Sbme  Federal  Appellees'  Brief  (cited 
in  note  1 36). 

'*'Sbms,  lUSCt«2828. 

'*'  Id  at  2827. 

'*"  364  US  339  (I960). 

"'  376  US  52  (1964). 

•*  AiiocM»i«i  ofDau  Procamg  Orp.  c  Camf,  TTI  US  ISO,  152  (1970). 

"^  Lujan  V  Dtfcnlm  of  WiUlifc,  112  SCt  2130,  2143(1992). 

'**  See  Sbavi,  1 1 3  S  Ct  at  2824  Tin  their  complaint,  appellants  did  not  claim  that  the 
General  Assembly's  reapportionment  plan  unconstitutionally  'diluted'  white  voting 
strength.").  This  enabled  tiie  gjurt  to  distinguish  Sbavi  from  its  earlier  decision  in  UJO  v 
Carty.4i0  US  144(1977),  as  vfell.  See  Sim: ,  113  S  Ct  at  2829-30. 

The  court's  suggesaon  that  the  plaintiffs'  claim  resembled  the  one  advanced  in  GomiUiim 
V  Ughtfear.  364  US  339  (1960),  see  Sbms.  1 13  S  Ct  at  2825-27,  is  hard  to  take  seriously. 
The  purpose  and  cflTca  of  the  notorious  Tuskegce  gerrymander  was  to  strip  virtually  all  of 
Tuskcgee's  black  residents  of  their  municipal  citi7enship  (while  keeping  them  subject  to  the 
city's  police  powers,  see  Tr  of  Oral  Arg  at  7,  GamUlton  v  Ugbifoai,  364  US  339  (I960))  and 
its  few  black  voters  (most  eligible  citizens  having  been  effectively  kept  off  the  rolls)  of  their 
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would  ill  behoove  people  seeking  "a  'color-blind'  eleaoral  pro- 
cess"'*' to  claim  that  their  votes  had  been  rendered  ineffective  be- 
cause they  were  placed  in  too  black  a  district.'*'  Their  argument 
thus  had  to  be  based  on  considerations  unrelated  to  electoral  out- 
comes, or  at  least  to  their  ability  or  inability  to  elect  the  candidate 
of  their  choice.  Thus,  as  the  Court  explained: 

[RJeapportionment  legislation  that  cannot  be  understood  as 
anything  other  than  an  effort  to  claisify  and  separate  voters  by 
race  injures  voters  in  other  ways,  h  reinforces  racial  stereotypes 
and  threatens  to  undermine  our  system  of  representative  de- 
mocracy by  signaling  to  elected  officials  that  they  represent 
a  particular  racial  group  rather  than  their  constituency  as  a 
whole. '*^ 

Of  course,  if  a// voters  are  equally  injured,  then  the  Sbaw  plaintiffs 
are  invoking  "citizen  standing,"  a  concept  several  members  of  the 
Show  majority  have  repeatedly  condemned."" 

Just  as  troubling,  the  "injuries"  Justice  O'Connor  identifies  as 
cognizable  in  Sbaw  very  closely  resemble  interests  to  which  she 
and  her  compatriots  in  the  Sbaw  majority  have  usually  been  quite 
impervious.  Viewing  her  opinion  in  Allen  v  Wrigbt^^^  in  light  of 
Sbaw  makes  the  two  look  uncomfortably  like  photographic  nega- 
tives of  one  another.  A  group  of  white  voters  suffer  cognizable 
injury  from  the  "reinforce[ment]"  of  racial  stereotypes'"  when  a 
democratically  elected  state  government  accedes  to  the  wishes  of 
black  citizens  to  draw  a  majority-black  district,  but  a  group  of  black 
parents  suffer  no  "judicially  cognizable  injury"'"  when  they  claim 

right  to  voce  in  municipal  elections.  Of  course,  none  of  the  Sbaw  plaiotiPrs  was  deprived  of 
the  right  to  cast  a  vote  in  a  congressional  election.  The  sole  question  along  those  lines 
concerned  io  icbUi  district  they  would  vote. 
'*>  Sbm),  IIJSCtat2824. 

'*  Compajc  David  A.  Strauss,  Tk  Myth  of  CoiorHimditca,  1986  Supreme  Court  Review 
99,  1 1 1  (the  argument  that  race  should  be  treated  differently  from  other  group  characteristics 
s  race-conscious,  not  colorblind). 

'"Sbm,  113  SCtat  2828. 

""  For  OIK  particularly  pointed  eiample,  see  Antofiio  Scalia,  Tbe  Docirmc  of  Standing  as 
an  Eacnlial  Elemtnt  of  the  Separation  of  Povxn,  17  Suffolk  U  L  Rev  881,  881-82  (1983) 
("tC)ourts  need  Co  accord  greater  weight  than  they  have  io  recent  times  to  the  traditional 
requirement  that  the  plainbfTs  alleged  injury  be  a  particularized  one,  which  sets  him  apart 
from  the  citizenry  at  large.").  Apparencly,  that  was  then,  Sbaw  is  now.  For  another,  see 
Justice  O'Connor's  opinioo  for  the  court  in  AUtn  v  Wngbi,  468  US  737,  751  (1984). 

^"'  *68  US  737  (1984). 

'"Sbavi,  113  SCtat  2827. 

"Mfloi.  4<S8USat  753. 
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"denigration"  and  "srigmatiz[auon]"'5*  as  a  consequence  of  the  In- 
ternal Revenue  Service's  complicity  in  invidious  racial  exclusion 
from  private  schools.  The  Shaw  plaintiffs,  but  not  the  Wright  plain- 
tiffs, seem  to  enjoy  standing  based  "simply  on  their  shared  individ- 
uated right"  to  a  Government  that  obeys  the  Constitution.'" 

Nor  can  Justice  O'Connor  honestly  claim,  consistent  with  her 
fwsition  in  Davis  v  Bandem(r,^^f  that  the  message  race-conscious 
districting  sends  to  eleaed  representatives  is  "pernicious."'?'  In 
Bandemer,  Justice  O'Connor  agreed  with  the  plurality's  statement 
that  'la]n  individual  or  a  group  of  individuals  who  votes  for  a  losing 
candidate  is  usually  deemed  to  be  adequately  represented  by  the 
winning  candidate  and  to  have  as  much  opportunity  to  influence 
that  candidate  as  other  voters  in  the  district.""'  If  this  is  so  of 
Republican  state  legislators  elected  from  districts  deliberately 
drawn  to  ensure  Democratic  defeat,  as  she  assumes  it  is  in  Bande- 
mer, then  she  fails  to  explain  anywhere  in  Shaw  why  it  is  not  equally 
true  of  black  Representatives  elected  from  districts  drawn  in  a  way 
less  likely  to  ensure  white  defeat  and  arguably  drawn  simply  to 
give  black  and  white  voters  an  equal  opportunity  of  seeing  their 
preferred  candidate  prevail.'"  But  if  this  is  not  so — if  Representa- 
tives are  in  fact  unresponsive  to  the  interests  of  members  of  the 
ncial  minority  within  their  district — then  her  earlier  claim  that 
"impermissible  racial  stereotypes"  are  at  work  becomes  a  bit  more 
problematic,  for  now  "the  perception  that  members  of  the  same 
racial  group  .  .  .  think  alike,  share  the  same  political  interests,  and 
will  prefer  the  same  candidates  at  the  polls'"*"  turns  out  to  be  true. 
And  the  decision  not  to  draw  any  majority-black  districts  produces 
a  congressional  delegation  in  which  none  of  the  Representatives  is 
responsive  to  the  distinctive  interests  of  this  politically  cohesive 


"*  See  id  it  749,  754  (intenul  quoabons  omined). 

'"  Id  tt  754. 

"♦478  US  109(198<5). 

'^  Sbm,  lU  SCtit2827. 

'"478  US  a  132  (plunlity  opinion);  see  id  at  152-5)  (O'Connor  oonoirhng  in  the 
judgrnent)  (agreeing  with  this  position). 

"*  Nowhere  in  the  court's  opinion,  and  buried  in  a  single  footnote  in  tmly  one  of  the 
dissents,  is  any  menbon'of  the  actual  ncial  composition  of  House  District  12.  See  Shav),  1 1 3 
S  Ct  at  2840  n  7  (White  dissenting)  (stating  that  the  distria  is  "54.71%  African-American"). 
(Actually,  54.71  percent  of  the  registered  voters  in  the  disthcl  are  black;  the  district's  total 
population  is  56.63%  black.  See  Sbav  State  Appellee's  Brief  (died  in  note  115)). 

'"Sbmt,  113  SCt  at  2827. 
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black  community.  The  fact  that  Section  2  requires  showing  pre- 
cisely this  sort  of  political  cohesion  and  racial  bloc  voting,'"  means, 
moreover,  that  the  Court  cannot  simply  decline  to  uke  account  of 
such  true  racial  generalizations — unless  it  is  suggesting  that  Section 
2  of  the  Voting  Rights  Act  is  unconstitutional.  The  Act  reflects 
Congress'  judgment  that  the  continued  election  of  all-white  con- 
gressional delegations  from  states  with  significant,  historically  dis- 
empowered  black  communities  "undermine[s]  our  system  of  repre- 
sentative democracy."'" 

Nor  can  Justice  O'Connor  sidestep  this  problem  by  claiming 
that  only  when  distrirts  are  "obviously  created  solely  to  effectuate 
the  perceived  common  interests  of  one  racial  group"  will  this  mes- 
sage get  through  to  elected  officials.'"  As  she  earlier  recognized, 
"the  legislature  is  always  awctn  of  race  when  it  draws  district 
lines";'**  and  if  there  is  racial  bloc  voting,  each  elected  official  will 
similarly  be  aware  of  which  voters  support  her  and  which  oppose 
her.  The  message  will  be  the  same  regardless  of  the  shape  of  the 
envelope  in  which  it  is  sent. 

Thus,  neither  of  the  "injuries"  Justice  O'Connor  explicitly  iden- 
tifies can  support  the  Sba-w  plaintiffs'  cause  of  action.  Instead,  their 
cognizable  injury  seems  to  stem  from  the  Court's  recognition  of  a 
new,  "analytically  distinct  claim  that  a  reapportionment  plan  [vio- 
lates the  Constitution  if  it]  rationally  cannot  be  understood  as  any- 
thing other  than  an  effort  to  segregate  citizens  into  separate  voting 
districts  on  the  basis  of  race  without  sufficient  justification."'*'  This 
new  cause  of  action  contains  two  components.  First,  the  court  must 
ask  whether  the  plan  "segregate(s]"  voters  on  the  basis  of  race. 
Second,  it  must  ask  whether  there  is  "sufficient  justification"  for 
the  segregation.'*? 

If  the  Conrt  had  applied  its  newly  discovered  test  to  the  undis- 


■*■  See  Gmgks,  478  US  U  50-51. 

"S^bw,  113  SC(U2828. 

'"  See  id  ic  2827. 

"*  Id  at  2826  (emphasis  in  original). 

'"  Id  at  28J0. 

"*  I  phrase  the  issue  this  way  because  it  is  not  entirely  dear  how  the  flouit  proposed  to 
allocate  the  burdens  of  pleading  and  persuasion.  It  seems  that  a  plaintirfinust  allege  both  ==- 

segregation  and  lack  of  justification,  see  Sbaw,  1 1 )  S  Ct  at  2828  and  2830,  but  if  she  proves 
segregation,  the  bunlen  shifts  id  the  defendant  to  articulate,  and  appaiuiili  to  prove,  a 
jusdficatioa.  *- pCyUt.  pS 
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puted  record  before  it,  it  should  simply  have  affinned  the  district 
court's  dismissal  of  the  complaint  for  failure  to  state  a  claim.  How- 
ever race-conscious  the  General  Assembly  had  been,  and  it  conced- 
edly  had  drawn  the  plan  with  the  intent  to  create  two  majority- 
black  districts,'*?  it  had  not  in  fact  segregated  the  races  into  separate 
districts.  Consider  the  racial  composition  of  the  two  districts  in 
which  the  Sbaw  plaintiffs  lived.  House  District  2's  population  was 
76.23  percent  white  and  21.94  percent  black;  House  District  12's 
population  was  41.80  percent  white  and  56.63  percent  black.'*?  To 
say  that  either  district  even  remotely  resembles  "political  apart- 
heid"'**— especially  given  that  House  District  2,  where  a  majority 
of  the  Sbaw  plaintiffs  lived,  was  a  nearly  perfect  mirror  of  the 
state's  overall  racial  makeup'™ — would  be  risible  if  it  were  not  so 
pernicious. 

Nor  was  the  Qjurt's  discussion  of  the  possible  justifications  more 
coherent.  The  Court  identified  several:  compliance  with  Section 
S's  "nonretrogression"  principle;"'  compliance  with  Section  2's 
prohibition  of  minority  vote  dilution;  eradicating  the  effects  of  past 
discnminadon;  and  ameliorating  the  effects  of  racial  polarization.  "^ 


IC 


The  fact  that  North  Carolina  conceded  race-consdousness  raises  the  question  why  tbe       t^^ 


jpun  devoted  so  raucb  space  to  explaining  how  a  district's  "bizarre,"  113  S  Ct  at  lilS,  or 
i^Snegular,"  id  at  2824,  shape  may  enable  a  court  to  detennine  rfiat  it  was  drawn  for  race- 
oonsaous  reasons.  See  id  at  2825-27.  Presumably,  if  the  state  conceded  that  a  perfect  square 
was  drawn  for  the  purpose  of  crating  a  majority-black  district,  this  would  satisfy  the  first 
prong  of  the  new  cause  of  aoioo. 

If,  however,  the  coiufs  point  is  that  only  proof  of  bizarreness  will  do,  then  Sbaw  elevates 
form  over  substance.  The  court's  insistence  that  compactness  or  regularity  is  not  constitu- 
tionally required,  see  id  at  2827;  see  also  Wood  v  Broom,  287  US  I,  6-7  (1932)  (finding  that 
Congress  bad  deliberately  deleted  these  requirements  from  the  reapportionment  statute), 
means  that  the  bizarreness  and  irregularity  are  at  most  evidence  of  some  other  transgression. 
Compare  Bandrmer,  478  US  at  157-58  (O'Conoor  concurring  in  the  judgment)  (chiding  tix 
plurality  for  using  proportioiulity  as  a  measure  of  political  vote  dilution  when  it  did  not 
operate  as  an  independent  constitutional  requirement). 

'"  Sboa  Sate  Appellees'  Brief  (dted  in  note  115).  The  ten  other  districts  ranged  from 
5.46  to  57.26  percent  black.  Id.  Notably,  no  otw  seemed  to  object — at  least  not  enough  to 
file  a  lawsuit — to  the  creation  of  three  90  percent  white  districti. 

'•  Sbaa,  1 1 3  S  Ct  at  2627. 

"°  Whites  are  75.56  percent  of  North  Caroliiu's  population.  Sbaw  Sate  Appellees'  Brief 
(deed  in  note  1 1 5). 

Tbe  prindple  forbids  preclearancc  iS  a  change  renders  miirarities  worse  off  *Vith 
respect  to  their  effective  eicrcise  of  dK  electoral  franchise."  Beer  v  Umiied  Stata.  425  US 
130,  141  (1976).  Given  the  precise  holding  m  Bar — chat  a  change  froro  a  dty  coundl  plan 
with  no  majority 4>lack  districts  to  a  plan  with  one  could  not  be  retrogressive — this  justiiBc*- 
tion  seems  dearly  foreclosed  in  Sbmi.  Even  the  perpetuation  of  a  ninety-year  tradition  of 
DO  majority-black  districts  would  leave  blacks  no  worse  off  than  they  were  before. 
■"SccfAou,  1 1)  SCc  at  283 1-32. 
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Noubly  absent  from  the  Court's  list  was  one  quite  plausible  expla- 
nation for  the  configuration  that  had  so  troubled  it:  the  General 
Assembly's  partisan  desire  to  protea  white  Democratic  incum- 
bents. This  omission  is  somewhat  suspicious.  What  would  happen 
if,  on  remand,  the  state  were  to  show  that  the  shape  of  the  chal- 
lenged district"'  was  the  product  of  simultaneous  desires  to  draw 
a  majority-black  district  and  to  conduct  a  partisan  gerrymander?'" 
Even  if  political  gerrymandering  cannot  serve  as  a  justification  for 
race-consciousness,  proof  that  it  played  a  role  in  the  choice  among 
configurations  logically  negates  the  first  element  of  the  plaintiffs' 
case,  namely,  showing  that  the  legislation  "rationally  cannot  be 
understood  as  anything  other  than  an  effort  to  separate  voters."'" 
Given  her  endorsement  of  partisan  gerrymandering  in  Bandemcr, 


'"  For  some  reason,  altbough  the  cgun  early  on  described  the  First  District  as  a  "bug 
splattered  on  a  windshield,"  Sbaw.  I«^  Ct  at  2820  (quoting  Wall  St  J  (Feb  4,  1992),  at 
A 1 4),  it  proceeded  on  die  assumption  that  the  constitutionality  of  that  district  was  not 
placed  in  issue  by  die  Sbaw  complainL  It  is  not  endrely  clear  why.  If  white  voters  in  die 
Second  Distria  can  challenge  the  configuration  of  the  Twelfth  District  without  claiming 
Chat  diey  should  somehow  be  part  of  it,  there  is  no  reason  to  suppose  they  cannot  challenge 
the  First  as  well.  But  compare  Daois  v  BauUmer,  478  US  at  153  (O'Connor  concurring  in 
the  judgment)  (arguing  that  voters  in  one  part  of  a  sute  should  not  be  able  to  challenge  the 
configuration  of  lines  throughout  the  sute  because  they  can  only  vote  in  one  distna  anyway 
and  suggesting  the  implication  of  a  contrary  posidoo  would  be  that  "members  of  a  political 
party  in  one  State  should  be  able  ro  challenge  a  congressional  districting  plan  adopted  in 
any  other  State,  on  the  grounds  that  their  party  is  unfairly  represented  in  die  State's 
congressional  delegadon,  thus  injuring  them  as  members  of  the  nadonal  party'l. 

In  light  of  Justice  O'Connor's  reasoning  in  Sbaw,  though,  it  is  unclear  why  even  a  resident 
of  Virginia  would  have  any  less  sQnding  than  a  citizen  of  North  Carolina  to  challenge  the 
General  Assembly's  plan. 

'"  Compare  Wbtlamb  o  Chmis,  403  US  124,  149-(S0  (197!)  (suggesting  that  the  use  of  a 
multimember  district  cannot  be  viewed  as  invidiously  discriminatory  under  the  Equal  Pro- 
tection Clause  if  the  fortunes  of  the  black  community's  candidates  rise  and  fall  along  with 
those  of  other  Democradc  candidates). 

locidenally,  the  court's  distinction  of  districting  schemes  from  at-large  elections,  on  the 
grounds  that  "iaji-large  and  multimember  scfaems  ...  do  not  classify  vtiters  on  the  basis 
of  race,"  Sbaa,  1 13  S  Ct  at  2828,  is  yet  another  example  of  its  historical  ignorance.  In  fact, 
at-large  decrions  and  multimember  districts  woe  often  adopted  pratstly  because  of  their 
racially  discriminatory  effects,  just  as  gerrymanders  were.  See  J.  Morgan  Kousser,  Tie 
Vmkrmmmg  ofik  Fint  Recotutnictum:  Loans  far  ibc  Second,  in  Chandler  Davidson,  ed.  Minor- 
ity VouDilutum  at  27,  32-33  (dted  in  note  19). 

'"  Sbno,  1 1 3  S  Ct  at  2828,  2830.  In  this  sense,  proof  of  partisanship  resembles  th^ 
of  inquiry  conduaed  under  Village  <^  Arlington  Heigbit  v  Meiropolutm  Housing  Dev<Torp.', 
429  US  252,  266  (1977).  There,  die  court  suted  dut  proof  that  race  played  a  role  in 
governmental  decision  making  require<6he  defendant  to  show  it  would  have  undertaken 
the  same  course  of  action  without  regard  to  race;  here,  proof  of  partisanship  might  be  held 
to  require  that  the  flmntijfs  show  that  the  state  would  have  had  to  draw  a  bizarre  shape 
even  in  the  absence  of  partisan  concerns. 

'"  "The  opportunity  to  control  the  drawing  of  electoral  boundaries  through  the  legislative 
process  of  apportionment  is  a  critical  and  traditional  pan  of  politics  in  die  United  States, 
and  one  diat  plays  no  small  role  in  fostering  active  partidpadon  in  die  political  paroes  at 
every  level."  478  US  at  145  (O'Connor  concumng  in  the  judgment). 
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Justice  O'Connor,  at  least,  should  be  reluctant  to  strike  down  an 
apportionment  whose  irregular  lines  are  the  function  of  political, 
rather  than  racial,  concerns.  The  Court  having  already  held  that 
the  North  Carolina  plan  complies  with  the  relatively  toothless  pro- 
hibition on  political  vote  dilution,"!  the  North  Carolina  Legisla- 
ture's decision  to  draw  an  irregular  majority-black  district  rather 
than  a  conventionally  shaped  one  should  be  left  to  the  state  political 
process,  where  the  Sbaw  plaintiffs  were  fully  and  adequately  repre- 
sented. 

When  it  came  to  the  possible  justifications  it  did  mention,  the 
Court's  discussion  was  cryptic,  providing  virtually  no  guidance  to 
the  district  court  on  remand  or  to  other  lower  courts  faced  with 
what  promises  to  be  a  stream  of  such  cases.  The  Coun's  repeated 
condemnation  of  the  Twelfth  District's  shape  suggests  that  black 
and  Hispanic  plaintiffs  wiU  be  unable  to  satisfy  the  first  prong  of 
the  GifigUs  test— "the  minority  group  must  be  able  to  demonstrate 
that  it  is  sufficiently  large  and  geographically  compact  to  constitute 
a  majority  in  a  single-member  district"'"— by  drawing  districts 
the  courts  find  "bizarre"  or  "irregular"  or  "uncouth."'"  Moreover, 
the  fact  that  plaintiffs  in  Seaion  2  actions  might  not  be  able  to 
establish  liability  under  GingUs  through  identifying  such  potential 
districts  does  not  mean  that  if  plaintiffs  were  to  establish  liability 
by  providing  a  coun  with  relatively  regular  illustrative  districts  the 
defendant  would  be  precluded  from  using  an  irregularly  shaped 
district  as  a  remedy,  as  long  as  the  district  provided  minority  citizens 
with  a  full  and  fair  opportunity  to  participate  in  the  political  pro- 
cess and  elect  the  representatives  of  their  choice.""  Thus,  if  Section 
2  would  obligate  a  defendant  jurisdiction  to  draw  some  majority- 
black  district— because  racial  bloc  voting  would  otherwise  unlaw- 
fully dilute  the  votes  of  a  geographically  compact,  politically  cohe- 

'"  See  UJil  iMPnifnying  i>o<m  ISO  »■     p     -^    '  "* 

"•  478  US  «  SO.  For  extensive  discussions  of  geognphic  compactness,  see  KarUn,  24 
Harv  CR-CL  L  Rev  «  IW-2U  (cited  in  note  27);  Ridurd  H.  Pildes  and  Richard  G.  Niemi. 

Afur  4W  «  fey.  92  Mich  L  Rev  483.  527- S9  (1995).  ivui-v.>-  ^, 

'"  What  these  terms  mean  remains  anyone's  guess.  For  an  ancmpt  to  give  than  some 
meaning,  see  Pildes  and  Nierai.  92  Mich  L  Rev  at  575-86  (cited  in  note  178). 
'  •«  For  a  particularly  sinking  example  of  th«.  see  im^d  v  Town  ofLmu^,  730  F  Supp 
154<S  (MD  Ala  1990).  whert  the  court  approved  a  defendant's  proposal  of  a  -»V°""^ 
majoriry-black  disma.  Indeed,  as  long  as  a  defendant's  plan  fully  remedies  d,e  proven 
violation,  the  plaintiffs'  aesthetic  preferences  are  urelevant. 
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sive  minority  community — the  jurisdiction's  choice  as  to  where  to 
draw  the  lines  should  not  trigger  constitutional  liability  to  white 
voters  who  would  have  preferred  them  drawn  some  other  way. 

In  a  similar  vein,  the  Court  never  explained  why  a  state's  desire 
to  dampen  the  effects  of  racial  bloc  voting  does  not  override  aes- 
thetic considerations  of  compactness  or  regularity.  The  refusal  of 
large  numbers  of  white  voters  to  vote  for  candidates  sponsored  by 
the  black  community  results  in  the  continuing  exclusion  of  blacks 
from  full  participation  in  the  political  and  governance  processes.  It 
may  often  reflect  prejudiced  or  stereotypical  thinking.  In  Palmort 
V  Sidoti,  the  Court  held  that  "lt]he  Constitution  cannot  control  such 
prejudices  but  neither  can  it  tolerate  them.  Private  biases  may  be 
outside  the  reach  of  the  law,  but  the  law  cannot,  directly  or  indi- 
rectly, give  them  effect. . .  ."'!'  In  an  analogous  context,  the  Court 
has  recognized  that  the  government  has  "a  fundamental,  overrid- 
ing interest  in  eradicating  racial  discrimination  in  education — 
discrimination  that  prevailed,  with  official  approval,  for  the  first 
165  years  of  this  Nation's  constitutional  history.""?  How  this  fun- 
damental interest  can  be  overridden  by  a  preference  for  aestheti- 
cally pleasing  districts  in  a  system  which  tolerates  all  sorts  of  ugli- 
ness to  benefit  every  sort  of  group  but  the  original  intended 
.iieneficiaries  of  the  Fourteenth  Amendment  is  hard  to  fathom. 

D.    COMING  DOWN  THE  PIKE? 

Shaw  was  not  really  a  case  about  the  right  to  vote,  at  least  not 
as  the  Court  had  interpreted  that  right  when  the  entitlements  of 
black  citizens  were  before  it.  No  one  was  denied  the  ability  to 
participate  in  congressional  elections.  No  one's  ability  to  elect  her 
preferred  candidate  was  impaired.  '*'  No  allegations  were  made  that 
the  plaintiffs  had  been  hindered  in  any  way  from  participating 
fully  in  the  governance  process  of  reapportionment. 

Sbavj  is,  instead,  a  meta-govemance  case,  because  it  raises  ques- 


'"  M6  US  429,  43}  (1984);  oarapare  Tmj  v  Adam,  345  US  4<S1  (1953)  (holding,  on  an 
extremely  fractund  set  of  rationales,  that  a  private,  whites-only  pre-primary  violated  the 
Fifteenth  Amendment). 

'"  Boijima  Vnh.  v  UmiudSuus,  4«l  US  574,  604  (1983)  (footnote  omitted). 

'"  With  regard  to  black  voten'  equal  prDiection  daims,  the  court  has  always  required  a 
showing  of  a  dtscrirajoitory  effect  as  well  as  some  discrirainatory  intent.  See  Note,  Tbt 
Camattulmul  Signtfiama  cf  lit  Dammmaurj  Efftat  of  AlLarp  Eltctiom,  91  Yale  L  J  974, 
976-77  (1982). 
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dons  not  merely  about  the  composition  of  the  North  Carolina  con- 
gressional delegation,  but  rather  about  the  entire  enterprise  of  the 
voting  rights  system.  North  Carolina's  plan  was  the  product  of  a 
General  Assembly  that,  for  the  first  time  since  Reconstruction,  and 
as  a  direct  consequence  of  prior  litigation  under  the  Voting  Rights 
Act,  contained  significant  numbers  of  legislators  elected  by  black 
voters.'*'  North  Carolina's  black  citizens  were  also  able  to  partici- 
pate fully  in  the  preclearance  process.  The  political  branches  of 
the  state  and  federal  governments  reached  a  political  solution  to  a 
set  of  political  concerns. 

In  Sbaw,  the  same  Supreme  Court  that  had  just  told  the  lower 
courts  not  to  interfere  on  behalf  of  the  ostensible  interests  of  black 
voters  unless  there  was  clear  evidence  that  the  political  process  had 
disregarded  those  interests  thrust  itself  into  the  process  on  behalf 
of  a  group  of  voters  who  could  not  show  that  they  had  been  dis- 
criminated against  because  of  their  race  and  who  advanced  no  col- 
orable claim  that  their  right  to  vote  had  been  impaired  in  any  way. 
And  by  formulating  a  constitutional  cause  of  action,  the  Court 
raised  the  specter  that  it  was  preparing  itself  for  an  all-out  assault 
on  the  political  branches'  ability  to  preserve  their  resolution  of 
competing  claims.  It  is  hard  to  escapw  the  suspicion  that  the  Court 
has  learned  a  lesson  from  the  sixteen  times  Congress  has  overruled 
its  interpretations  of  civil  rights  statutes  in  the  last  fifteen  years:'?'  if 
it  wants  to  impose  its  view  of  civil  rights  on  the  political  branches, 
statutory  interpretation  is  a  weak  tool.  The  Voting  Rights  Aa 
has  already  worked  too  well:  minority  enfranchisement  and  voting 
strength  has  already  given  black  Americans  more  influence  in  the 
political  processes  of  reapportionment  than  they  enjoy  with  the 
Supreme  Court.  Sbaw  at  least  raises  the  possibility  that  the  Su- 
preme Court  will  gut  the  Voting  Rights  Act  and  sharply  limit 
Congress's  authority  to  empower  the  executive  branch  and  state 
governments  to  share  in  securing  and  enforcing  the  Fourteenth 


'**  Compare  Gmgfa,  478  US  it  40  (prior  to  Gaigla,  less  duo  4  percent  of  North  Carolina'i 
state  legislicors  woe  blick)  with  Joint  Center  for  i^ilitical  ind  Economic  Studies,  BItdi 
Elated  Ogicialt:  A  Nmtitmal  RcfUr,  1991  it  xn  (Joint  Center  for  Political  and  Economic 
Studies  Press  1992)  (in  January  1991,  over  1 1  percent  of  North  Carolina  sate  legislators 
were  black). 

'"  See  Eric  Schnappcr,  Suuury  Mitmurfnlaiiom:  A  l/gat  Amupiy,  68  Notre  Dainc  L 
Rev  I09S,  1099(199}). 
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Amendment's  political  rights.  ''*  And  so,  one-third  of  the  way  to- 
ward the  next  reapportionment,  we  find  ourselves  still  within  a 
dark  wood  where  the  straight  way  is  lost. 


"»  CUy  of  Ricbmcmi  vJ.A.  Cnson  Co.,  488  US  4<i9,  486-91  (1989),  dininguishai  Rich- 
mond's minority  set-aside  program,  which  the  court  found  invalid  under  the  Equal  Protec- 
tion Clause,  from  a  virtually  identical  federal  program  upheld  in  FaUilovt  v  Klunnick,  448 
US  448  (1980),  because  Congress  had  aaed  under  its  special  enforcement  powers.  This 
distinctioa  raises  two  questions.  First,  could  Congren  require  states  to  engage  in  race- 
oonsdous  districting  under  specified  circumstances?  Second,  if  it  could  do  so  directly,  could 
it  dtUgau  the  decision  about  how  and  when  to  do  so  to  the  states?  See  Parker  v  Brown,  3 1 7 
US  341,  353-54  (1943)  (in  upholding  a  California  raisin  price-subilization  program  against 
antitrust  attack,  the  Court  assumed  that  Cor^ress's  passage  of  the  Agricultural  MarLeQng 
Agreement  \a  of  1937  would  have  allowed  the  Secretary  of  Agriculture  to  devise  such  a 
program  and  decided  that  "(f  Irom  this,  and  the  whole  structure  of  the  Aa,  it  would  seem 
that  it  contemplates  that  its  policy  may  be  effectuated  by  a  sate  program  either  with  or 
without  the  promulgation  of  a  federal  program  by  order  of  the  Secretary.");  Note,  City  of 
RicbmmdvJ.A.  Cram  Co.:  A  Fcdtrat  Ugilunt  Atrnxr.  100  Yale  L  J  451,  468  (1990)  ("The 
court's  determination  that  a  state's  race-based  program  is  unconstitutional  docs  not  preclude 
congress  from  tndepcndcndy  sanctioning  a  similar  race-based  program  under  its  section  5 
enforcement  powers. "0. 
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STATEMENT  OF  RICHARD  SAMP,  GENERAL  COUNSEL, 
WASHINGTON  LEGAL  FOUNDATION 

Mr.  Samp.  I  also  want  to  thank  the  committee  for  the  oppor- 
tunity to  come  before  it  today. 

I  think  I  agree  with  Professor  Karlan  100  percent  that  we  ought 
to  let  the  political  branches  of  government  decide  the  problem. 
That  is  really,  I  think,  one  of  the  greatest  beauties  of  the  Shaw  v. 
Reno  decision.  I  don't  think  it  is  going  to  result  in  the  dismantling 
of  more  than  a  handful  of  existing  districts,  but  what  the  decision 
is  going  to  do  is  to  allow  State  legislatures  to  draw  up  districts  the 
way  they  would  like  to. 

Prior  to  the  Shaw  v.  Reno  decision,  the  basic  assumption  was 
that  you  had  to  maximize  the  number  of  majority/minority  districts 
and  that  that  was  the  overriding  principle.  And,  regardless  of  what 
the  legislature  might  want  to  do  otherwise  in  terms  of  creating  con- 
tiguous compact  districts,  that  that  simply  was  not  to  be  permitted. 

So  I  think  that  is  the  greatest  legacy  of  the  Shaw  v.  Reno  deci- 
sion, and  I  disagree  with  Professor  Karlan  that  this  is  in  any  way 
a  decision  with  the  courts  preempting  the  legislatures.  If  you  talk 
to  legislators  around  the  country — I  am  sure  Mr.  Markman  will  tell 
you  it  is  true  in  the  Michigan  Legislature — they  would  like  to  ac- 
commodate all  groups  and  not  have  the  threat  of  judicial  review 
hanging  over  their  head. 

One  other  issue  I  want  to  address  is  not  so  much  the  question 
of  equality  of  representation,  because  I  think  most  people  agree 
that  there  ought  to  be  representation  of  some  sort  for  all  groups, 
and  while  many  people  are  troubled  by  non-race-neutral  ap- 
proaches to  it,  certainly  most  people  think  that  it  is  a  better  idea 
to  have  single-member  districts  rather  than  at-large  districts. 

I  personally  have  no  objection  whatsoever  to  cumulative  voting. 
I  think  at  least  within  smaller  areas  it  is  probably  a  very  good  rem- 
edy. 

I  grew  up  in  Cambridge,  MA,  which  for  the  last  60  years  has  had 
the  equivalent  of  cumulative  voting,  and  it  has  worked  very  well 
at  creating  coalitions.  I  certainly  agree  with  Mr.  Griffith  that  it  is 
a  bad  thing,  however,  for  the  courts  to  step  in  and  tell  the  local 
jurisdictions  that  they  have  to  adopt  cumulative  voting,  but  I  think 
that  it  is  a  good  solution  if  local  jurisdictions  would  like  it. 

But  the  issue  that  bothers  me  is  the  newest  focus  on  equality  of 
substantive  results,  that  it  is  not  just  enough  for  every  group  to 
have  representation  within  a  legislative  body  but  also  to  be  able  to 
control  the  results  at  least  on  certain  issues.  What  was  most  trou- 
bling, I  think,  to  many  conservatives  with  what  Lani  Guinier  had 
to  say  was  the  whole  idea  of  a  minority  veto  over  certain  issues, 
and  that  is  why  I  think  that  the  Congress  ought  not  to  do  anything 
to  try  to  overrule  the  Presley  decision  which  I  think  stands  as  a 
bulwark  against  this  idea  of  equality  of  substantive  results. 

The  Presley  decision  said  that  the  Voting  Rights  Act  is  limited 
to  changes  in  procedures  with  respect  to  voting.  Therefore  when  a 
legislative  body  in  the  South  decided  that  it  wanted  to  change  the 
substantive  powers  of  members  of  that  body,  the  Supreme  Court 
said  that  is  not  what  the  Voting  Rights  Act  addresses.  If  you  say 
it  addresses  questions  like  that,  then  you  would  also  have  to  say 
that  every  time  that  a  legislative  body  cuts  the  budget,  well,  that 
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is  obviously  reducing  the  power  of  the  executive  branch  in  that  par- 
ticular government  and  they  have  less  opportunity  to  carry  out 
their  function.  Are  you  going  to  say  that  every  budget  cut  is  going 
to  need  to  get  Justice  Department  preapproval?  I  don't  think  that 
this  is  a  direction  that  Congress  ought  to  be  headed,  and  con- 
sequently the  criticisms  of  the  Presley  decision  simply  are  not  well 
founded. 

As  the  Court  pointed  out  in  its  Presley  decision,  there  are  other 
remedies  available  if  one  can  show  that  there  was  an  intentional 
racial  discrimination,  and  there  certainly  in  the  Presley  case  itself 
was  significant  evidence  of  that  sort.  But  that  is  the  way  that  the 
plaintiffs  ought  to  proceed,  they  ought  to  bring  a  lawsuit  claiming 
intentional  racial  discrimination,  and  if  they  can  prove  that,  then 
they  should  get  their  remedy. 

Thank  you. 

Mr.  Edwards.  Thank  you,  and  we  welcome  Elaine  Jones,  whose 
impressive  credentials  have  already  been  explained. 

Elaine,  do  you  have  a  quick  statement? 

STATEMENT  OF  ELAE^  JONES 

Ms.  Jones.  Thank  you.  Congressman  Edwards. 

I  just  want  to  emphasize  a  fact  of  historical  and  political  life  in 
this  Nation.  It  is  unfortunate,  but  it  is  true.  We  have  a  history  of 
racially  polarized  voting  in  this  country.  I  wish  it  were  not  so.  I 
wish  that  we  had  lived  up  and  could  live  up  to  our  constitutional 
ideals  and  what  we  say  in  the  Declaration  of  Independence  and  the 
Constitution. 

We  have  had  a  15th  amendment  to  the  Constitution  since  1870 
guaranteeing  all  of  us  a  right  to  vote.  Yet  for  African-Americans  in 
this  country  the  guarantee  was  not  real  until  the  Voting  Rights  Act 
was  passed  in  1965,  and  African-Americans  have  been  voting  in 
any  significant  numbers  only  for  the  past  30  years. 

Now  to  look  at  the  Voting  Rights  Act  and  to  talk  about  racial 
apartheid  in  this  country  is  to  turn  the  act  upside-down.  If  we  don't 
have  a  mechanism  and  if  Congress  had  not  responded  as  it  did  in 
1965  with  the  passage  of  this  historic  legislation,  I  dare  say  we 
would  not  have  had  as  peaceful  a  democratic  process  in  this  Nation 
as  we  have  had.  The  people  responded  through  their  elected  rep- 
resentatives and  understood  that  we  had  a  national  crisis,  because 
we  had  significant  minorities  and  especially  the  African-American 
community,  excluded  from  our  democratic  processes. 

Now  race  has  played  a  role  in  redistricting,  in  our  voting,  and 
it  has  played  a  role  that  has  been  adverse  to  the  interests  of  the 
African-American  community.  We  can  look  back  as  recently  as 
1980  and  see  where  districts  were  drawn  in  Louisiana,  in  New  Or- 
leans, how  there  was  an  affirmative  effort  to  make  sure  that  the 
black  community  in  New  Orleans  was  dismantled  and  broken  up 
into  pieces  so  that  blacks  could  not  elect  representatives  of  their 
choice,  and  the  reason  given  was,  we  have,  quote,  enough  black  big 
shots  in  this  country. 

Now  we  are  beginning  to  recognize  as  part  of  our  process  that 
African-Americans  have  a  right  to  elect  representatives  of  their 
choice — and  that  does  not  mean  elect  African-Americans,  African- 
Americans  have  been  electing  whites  ever  since  we  were  voting  be- 
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cause  often  there  has  only  been  whites  on  the  ballot.  It  means  that 
we  ought  to  have  a  fair  shot  to  be  able  to  represent  persons  of  our 
choosing. 

Now  we  talk  about  districts  and  the  shape  of  districts.  I  have 
looked  at  the  shape  of  many  of  these  districts  and  have  looked  at 
the  shape  of  white  districts.  The  shape  of  districts  represented  by 
incumbents,  the  shape  of  districts  throughout  the  country — North 
Carolina,  New  York,  Texas — what  is  interesting  in  terms  of  the 
majority  black  districts,  the  tentacles  of  the  districts  are  reaching 
up  to  include  white  voters,  and  often  the  tentacles  that  reach  into 
the  majority  black  districts  are  those  that  pick  out  black  voters  for 
white  Democratic  incumbents  in  neighboring  districts.  So  we  can- 
not make  judgments  and  constitutional  judgments  based  on  shape 
and  bizarreness. 

I  simply  want  to  urge  that  when  we  talk  about  political  process, 
we  should  remember  that  Presley  is  a  classic  example  where  the 
rules  change,  when  African-Americans  and  Hispanic-Americans 
start  playing  the  game,  and  once  they  get  elected,  then  all  of  a  sud- 
den all  kinds  of  rules  are  imposed  upon  their  being  able  to  effec- 
tively represent  their  constituents.  Presley  needs  to  be  amended. 

Thank  you  very  much. 

Mr.  Edwards.  Moderator. 

Mr.  DURBIN.  As  the  moderators,  I  just  want  to  have  one  basic 
principle  that  we  will  follow.  When  you  want  to  be  recognized  or 
make  a  rebuttal,  please  just  raise  your  hand  and  give  us  some  indi- 
cation that  you  want  to  respond  or  you  want  to  raise  a  question 
that  should  be  discussed. 

Ms.  Whitaker.  Also  at  the  same  time,  Tom  and  I  would  like  to 
encourage  all  of  you  to  have  a  free  and  flowing  discussion,  and  also 
we  have  questions  prepared,  but  we  would  also  encourage  all  of  you 
to  pose  questions  to  one  another  or  to  pose  questions  to  the  group 
that  you  would  like  the  group  to  address  so  that  we  have  as  much 
input  as  possible. 

Mr.  DURBIN.  You  have  an  outline.  It  is  a  general  outline.  The 
first  part  is  basically  a  general  discussion  of  the  Voting  Rights  Act, 
in  particular  the  1982  amendments.  Obviously,  the  second  part 
would  be  a  discussion  of  majority/minority  districts  and  then  the 
future  of  the  Voting  Rights  Act. 

Obviously,  all  of  this  is  going  to  mesh  in,  but  if  we  can  just  sort 
of  start  with  the  first  part  and  then  enter  into  the  second,  but  if 
we  happen  to  get  into  the  second  at  the  same  time  it  doesn't  mat- 
ter. 

[The  outline  follows:! 
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Outline  of  Issues 

Voting  Rights  Round  Table 

May  11,  1994 


I.  Discussion  of  the  Voting  Rights  Act  of  1965 

A.  Purpose  and  goals  of  the  1965  Act:  How  broad  is  the 
Voting  Rights  Act? 

B.  Purpose  and  goals  of  the  1982  Amendments:  How  did  the 
1982  legislation  set  the  stage  for  the  questions 
currently  confronting  the  nation? 

II.  Majority-Minority  Districts 

A.  The  policy  rationale  and  the  problems  surrounding 
majority-minority  districts 

B.  Are  majority-minority  districts  constitutional 

1.  What  standards  and  factors  have  traditionally  been 
considered  in  drawing  congressional  districts  and 
is  a  "bizarre"  shape  a  justifiable  concern 

2.  Do  majority-minority  districts  violate  the  equal 
protection  rights  guaranteed  all  citizens 

3.  Does  the  Voting  Rights  Act  justify  majority- 
minority  districts 

III.  The  Future  of  the  Voting  Rights  Act 

A.  Interpretation  of  the  Voting  Rights  Act  in  the  present 
and  into  the  21st  century:  public  sentiment,  legislative 
bodies,  and  the  courts 

B.  Should  the  Voting  Rights  Act  be  amended  to  clarify  its 
purpose  and  scope 
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Mr.  DURBIN.  I  now  would  like  to  ask  if  anybody  wants  to  start 
this  out  by  making  a  statement  or  issuing  a  rhetorical  question 
that  we  can  all  use  to  discuss. 

Yes,  Professor  Lichtman. 

Mr.  Lichtman.  I  would  like  to  briefly  address  some  of  the  issues 
that  were  raised  that  I  think  are  crucial  in  this  discussion. 

First,  we  heard  the  expression  "extreme  racial  gerrymandering," 
that  somehow — and  I  believe  Mr.  Taylor  pointed  this  out — ^the 
Shaw  decision  was  in  some  senses  benign  because  it  would  put  a 
restraint  on  the  kind  of  extreme  racial  gerrymandering,  for  exam- 
ple, that  we  saw  in  North  Carolina. 

I  would  like  to  raise  the  question  on  that  issue:  Why  does  two 
53  percent  African-American  districts  represent  extreme  racial  ger- 
rymandering when,  under  the  previous  plan,  all  districts  were  in 
the  ranges  of  65  to  70  percent  white,  and  yet  somehow  that  was 
not  racial  genymandering,  when  these  virtually  evenly  divided  dis- 
tricts were? 

Similarly  in  Texas,  the  Hispanic  district  elected  a  white  can- 
didate. The  black  districts  are  approximately  50  percent  black. 
Why  are  these  extreme  racial  genymanders? 

Second,  the  issue  of  proportionality.  To  hear  the  discussion  today, 
you  would  think  that  the  Voting  Rights  Act  has  been  a  wedge  to 
somehow  create  proportional  or  even  greater  than  proportional  rep- 
resentation for  minorities.  Let  us  now  put  that  in  perspective.  Mi- 
norities are  12  percent.  Just  look  at  African-Americans,  12  percent 
of  the  population,  11  percent  of  the  voting  age  population,  but  they 
are  1.5  percent  of  elected  officials. 

In  Mr.  Markman's  State  of  Michigan  where  this  litigation  is  tak- 
ing place,  the  population  is  about  13  percent  African-American; 
they  are  less  than  2  percent  of  elected  officials.  In  no  State  in  the 
United  States  are  minorities  anywhere  close  to  their  population 
proportion.  Does  the  Dole  compromise  mean  that  we  are  supposed 
to  freeze  in  overrepresentation  for  nonminorities? 

Finally,  there  is  an  issue  of  racially  polarized  voting  and  there 
is  somehow  the  unspoken  assumption  that  the  creation  of  53  per- 
cent to  55  percent  minority  districts  promotes  racial  polarization 
and  promotes  the  notion  that  you  only  represent  persons  of  one 
race.  In  fact  you  do  not  create  these  districts  unless  racial  polariza- 
tion is  already  proven  to  exist.  The  empirical  evidence  shows  that, 
in  fact,  over  time,  when  you  create  these  districts  and  minority 
elected  officials  like  Mike  Espy  in  Mississippi,  like  Mel  Watt  in 
North  Carolina,  prove  that  they  can  represent  both  blacks  and 
white,  racial  polarization  goes  down. 

Mr.  DURBIN.  Yes,  Congressman. 

Mr.  Frank.  Yes,  that  was  one  of  the  points  that  I  wanted  to  ask 
about.  Mr.  Taylor  said  one  of  the  problems  is  that  people  only  ap- 
peal to  one  race  or  another.  I  must  say  that  is  contrary  to  all  the 
experience  I  have  ever  had  as  a  Representative  or  in  watching 
other  Representatives.  There  are  a  few  people  in  my  district  whom 
I  make  a  conscious  effort  not  to  represent,  but  I  could  give  you 
their  names,  and  it  is  personal  in  every  case.  ,      ,  .     r 

I  think  the  overwhelming  majority  of  us,  frankly,  spend  a  lot  ot 
time  trying  to  conciliate  people  on  the  other  side,  and  in  particular 
with  regard  to  our  African-American  colleagues  from  the  South 
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who  are  representing  these  mixed  districts,  every  one  of  them,  in 
my  experience,  works  very  hard  in  trying  to  reach  out  to  the  white 
voters.  So  I  think  there  you  just  have  an  empirical  error. 

Second,  when  we  get  to  item  2(b)(1):  What  standards  and  factors 
should  judicially  be  considered  in  drawing  congressional  districts, 
and  is  a  bizarre  shape  a  justifiable  concern?  I  would  be  interested 
in  that.  I  have  a  district  here  that  I  want  to  show. 

[The  map  follows:] 


i 
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Mr.  Frank.  Well,  this  part  is  a  natural  boundary,  the  rest  of  it 
is  all  drawn  by  the  legislature,  and  it  is  a  little  misrepresentative 
because  these  junctures  here  are  thicker  on  the  paper  than  they 
really  are,  they  are  really  much  smaller. 

But  it  is  a  rather  bizarre  district.  It  is  mine.  I  didn't  ask  for  it; 
it  is  what  the  legislature  gave  to  me.  And  I  guess  I  want  to  know — 
I  mean  is  this  OK  because  I  am  white?  There  is  nothing  racial 
about  this.  Anybody  who  thinks  this  happened  by  any  general  prin- 
ciple of  representation  or  randomly  is  obviously  quite  wrong.  This 
is  the  district  the  Massachusetts  Legislature  gave  to  me,  and,  as 
I  said,  only  that  is  natural,  everything  else,  all  these  other  irregu- 
lar borders  border  other  Massachusetts  communities,  so  they  could 
have  been  different. 

So  I  will  be  listening  with  particular  interest  when  we  get  to 
bizarreness,  because  I  think  I  am  more  bizarre  than  Mel. 

Mr.  Edwards.  We  are  pleased  to  have  been  joined  by  Congress- 
man Mel  Watt  of  North  Carolina,  who  has  in  his  short  time  here 
made  an  enormous  contribution  on  all  issues  and  who,  I  might  add, 
is  one  of  six  African-American  Members  of  Congress  in  five  States 
whose  district  is  in  danger  because  of  our  favorite  decision,  Shaw 
V.  Reno. 

Ms.  Whitaker.  Congressman  Watt,  would  you  like  to  make  a 
statement? 

Mr.  Watt.  No.  I  just  wanted  to  concur  that  Barney  is  more  bi- 
zarre than  me. 

Mr.  DURBIN.  Professor  Karlan. 

Ms.  Karlan.  I  was  fascinated  by  your  district.  Congressman 
Frank.  I  give  a  Rohrsach  test  in  my  voting  rights  class  in  which 
I  give  the  students  a  set  of  different  districts  and  I  ask  for  their 
votes  on  which  one  they  think  is  the  most  bizarre,  and  in  many 
years  they  have  voted  for  the  State  of  Maryland  as  a  whole  as  a 
bizarre  district. 

I  think  also  the  point  that  he  raises  is  true,  that  probably  the 
most  bizarre  district  I  can  recall  ever  having  seen  was  a  district 
that  the  late  Congressman  Phil  Burton  drew  and  referred  to  as 
"my  contribution  to  modem  art,"  a  district  that  was  drawn  purely 
for  partisan  reasons.  This  is  part  of  what  I  think  is  so  interesting: 
bizarreness  or  appearances  have  only  come  to  be  troubling  to  the 
courts  when  the  appearance  is  in  some  part  the  function  of  trying 
to  draw  districts  that  represent  different  racial  groups. 

Justice  O'Connor,  for  example,  thought  it  was  totally 
nonjudiciable  in  1986  in  the  Davis  v.  Bandemer  case  that  is  men- 
tioned on  the  time  that  we  got.  She  thought  it  was  totally 
nonjudiciable  to  draw  bizarre  shaped  districts  in  Indiana  so  that 
Republicans  could  control  the  State  legislature,  and  she  recognized 
that  even  though  there  would  be  some  Democratic  voters  put  in 
districts  where  they  could  never  elect  a  candidate  of  their  choice, 
those  people  would  be  adequately  represented  because  it  was  about 
fair  allocation  of  political  power  on  a  statewide  level. 

It  seems  to  me  that  if  we  are  talking  about  appearances,  that 
more  troubling  than  the  appearance  of  North  Carolina  District  No. 
12  or  Louisiana  District  No.  4  is  the  appearance  in  a  country  that 
is  a  multiracial  country  of  an  all-white  legislature.  I  think  if  we 
have  to  choose  between  some  districts  that  are  oddly  shaped  or 
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having  nobody  but  white  people  in  Congress,  I  would  prefer  to  have 
some  oddly  shaped  districts. 

Mr.  DURBIN.  Yes,  sir? 

Mr.  Markman.  Again,  I  would  repeat  or  state  what  I  said  in  my 
opening  argument,  that  bizarreness  is  not  the  issue,  per  se.  The 
bizarreness  of  the  geography  appearance  I  don't  think  is  the  issue, 
per  se.  It  is  the  issue  of  racial  preoccupation.  Is  there  an  obligation 
on  the  part  of  a  State  districting  authority  to  do  everything  it  can 
to  subordinate  all  other  considerations  to  the  one  end  of  optimizing 
the  political  influence  of  one  group  of  Americans  necessarily  at  the 
expense  of  all  other  Americans?  And  if  I  could  say  just  one  word 
in  defense  of  oddly  shaped  districts,  including  Congressman 
Frank's,  it  is  that  it  is  one  thing  to  create  an  oddly  shaped  district 
for  partisan  reasons,  it  is  an  entirely  different  thing — our  Constitu- 
tion says  so — to  create  such  a  district  for  racial  reasons. 

The  amendment  to  our  Constitution  quite  properly  recognizes 
race  as  one  of  the  great  dividing  issues  of  our  country,  and  it  deals 
with  race,  it  doesn't  deal  with  partisanship  or  anything  else. 

Ms.  Whitaker.  Mr.  Arthur  Baer. 

Mr.  Baer.  I  just  wanted  to  talk  a  little  bit  about  proportionality 
and  tie  it  into  the  question  as  well. 

I  think  there  is  a  misperception  about  the  notion  that  the  Voting 
Rights  Act  would  lead  to  proportionality,  although  I  am  not  sure 
I  would  say  that  that  is  a  bad  thing.  The  Voting  Rights  Act  isn't 
a  set-aside  ruling.  What  the  Voting  Rights  Act  says:  If  there  is  ra- 
cially polarized  voting  and  there  are  segregated  living  conditions, 
then  you  are  prohibited  from  excluding  people  based  on  drawing 
districts  in  a  certain  way  to  prevent  people  from  getting  elected. 

So  if  there  wasn't  racially  polarized  voting,  if  society  had  pro- 
gressed to  the  extent  that  there  was  no  more  racially  polarized  vot- 
ing, or  if  there  were  no  more  segregated  circumstances  of  geo- 
graphic separation,  then  we  wouldn't  be  having  these  claims  under 
the  Voting  Rights  Act. 

So  it  is  not  a  set-aside  nor  is  it  a  proportionality  based  on  just 
pure  numbers.  It  is  a  proportionality  which  says  we  can't  exclude 
people.  It  seems  to  me  it  is  also  an  interesting  thing  that  Mr. 
Markman  points  out,  saying  it  is  all  right  essentially  to  set  aside 
districts  for  partisan  reasons.  In  Hays  v.  Louisiana  the  Court  said 
there  is  a  commonality  of  interests  and  you  are  allowed  to  set  aside 
districts  for  traditional  criteria  such  as  combining  English,  Scotch, 
Irish  mainline  Protestants  and  you  are  allowed  to  aggregate  dis- 
tricts based  on  economic  bases — that  is,  on  whether  or  not  there  is 
petrochemical  production  or  urban  manufacturing.  Also  you  are  al- 
lowed to  aggregate  districts  based  on  geography  and  topography. 
That  is,  you  can  elevate  to  a  constitutional  criteria  the  soil  types 
of  Louisiana,  that  is  appropriate.  But  apparently  you  can't  aggre- 
gate people  based  on  race  to  remedy  exclusion  and  to  ensure  people 
participate  in  a  democratic  process.  I  think  that  is  a  fundamental 
policy  error.  I  think  it  is  wrong. 

I  think  that  what  we  are  saying  is  the  Voting  Rights  Act,  hope- 
fully, is  that  transitional  step  between  racially-polarized  voting  and 
no  racially-polarized  voting  and  that  in  the  meantime  people 
shouldn't  be  excluded  from  our  halls  of  government  to  be  able  to 
effectuate  public  policy. 
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Mr.  DURBIN.  Yes,  Mr.  Samp. 

Mr.  Samp.  I  certainly  agree  with  Mr.  Baer  that  we  ought  not  to 
be  excluding  people.  I  think  that  Representative  Frank  pointed  out 
that  Members  of  Congress  of  all  color  go  out  of  their  way  to  not 
exclude  their  constituents.  They  do  their  very  best  to  make  sure 
that  members  of  all  races  within  their  district  do  have  representa- 
tion, and  I  think  that  is  a  very  good  thing.  So  to  say  that  members 
of  a  racial  minority  group  are  being  excluded  because  their  Member 
of  Congress  is  not  of  the  same  color  as  them  is  really  a  wrong-head- 
ed approach. 

Now  Mr.  Baer  says  that  the  Voting  Rights  Act  doesn't  require 
proportional  representation,  and  he  is  correct.  Indeed,  it  says  right 
in  the  statute  that  this  law  is  not  intended  to  require  proportional 
representation.  What  I  think  an  awful  lot  of  people  complained 
about,  however,  is  that  that  is  precisely  the  way  the  courts  have 
interpreted  it.  They  have  required  that  proportional  representation 
be  the  ultimate  outcome,  because  the  way  they  measure  exclusion 
is  to  say,  "Is  there  a  proportionality  of  results?"  And  if  there  are 
not,  they  call  that  exclusion. 

And  I  am  here  to  speak  up  against  bizarre  districts.  I  don't  agree 
with  Mr.  Markman  that  bizarreness  is  not  the  problem,  it  is  the 
problem.  There  is  a  lot  to  be  said  for  compact  districts,  and  I  would 
hope  that  legislatures  don't  continue  the  kind  of  things  that  the 
Massachusetts  Legislature  has  done  in  drawing  up  your  district 
like  that.  I  would  like  to  see  you  with  a  more  compact  district.  But 
the  courts  really  can't  step  in,  for  all  the  sorts  of  reasons 

Mr.  Frank.  Why  not?  Why  would  it  be  any  harder  in  my  case 
than  in  a  racially  done  case? 

Mr.  Samp.  I  don't  believe  it  is  in  the  Constitution  that  partisan 
gerr5rmandering  is  in  any  way  unconstitutional,  but  I  would  hope 
you  could  speak  to  the  Massachusetts  Legislature  and  tell  them  not 
to  do  it  next  time. 

Mr.  Frank.  Well,  it  is  the  legislature  and  the  Governor. 

But  I  fail  to  understand.  There  were  certainly  principles  in  the 
Constitution  that  talk  about  equal  representation  and  fairness,  but 
you  are  saying  your  position  would  be  that  gerrymandering  of  any 
sort,  while  unattractive,  is  perfectly  constitutional,  it  is  only  racial 
gerrymandering  that  is  wrong  constitutionally. 

Mr.  Samp.  The  Bandemer  case  says  that  there  is 

Mr.  Frank.  I  am  asking  you  your  own  view. 

Mr.  Samp.  I  would  say  that  the  courts  in  general  shouldn't  be 
stepping  in  except  in  rare  circumstances. 

Mr.  Frank.  So  that  any  gerrymandering  other  than  race  is  OK? 

Mr.  Samp.  That  is  correct,  and  this  is  not  a  new  idea  of  the  Su- 
preme Court.  Both  in  Gomillion  v.  Lightfoot  and  Wright  v.  Rocke- 
feller decision  30  and  40  years  ago,  the  Supreme  Court  was  step- 
ping in  to  not  permit  racial  gerrymandering, 

Mr.  Frank.  I  understand. 

I  would  hope  we  would  have  a  twofold  approach  on  this.  One  is — 
and  I  think,  to  be  honest,  this  is  what  we  all  tend  to  do  anyway — 
what  does  the  Constitution  say  and  what  should  it  say,  and  there 
is  obviously  a  problem  you  run  into.  You  don't  want  to  so  push  the 
Constitution  to  get  a  result  you  like  in  a  particular  case  so  that  it 
has  negative  consequences  in  every  other  case. 
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But  I  would  hope  people  wouldn't  simply  hide  behind  the  Con- 
stitution. I  hope  we  would  also  get  some  policy  judgments,  what 
should  it  say?  I  mean  if  that  is,  in  fact,  the  result,  should  we  try 
and  change  that?  Is  it  a  good  thing  in  a  society  to  say  that  you  can 
have  any  kind  of  gerrymandering  you  want  unless  it  is  to  deal  with 
racial  problems? 

Mr.  Hyde.  Mr.  Chairman;  somebody. 

Ms.  Whitaker.  Congressman  Hyde. 

Mr.  Hyde.  Following  up  on  what  Mr.  Samp  has  said,  I  have  been 
involved  in  three  reapportionments  with  the  Illinois  Legislature. 
They  are  relentlessly  political.  If  the  Democrats  control  the  legisla- 
ture, they  are  going  to  move  lines,  they  are  going  to  draw  a  map 
that  gives  the  Democrats  the  maximum  number  of  congressional 
seats.  Similarly,  if  the  Republicans  control  the  legislature,  they  are 
going  to  draw  a  Republican  map  that  is  going  to  give  the  Repub- 
licans the  majority  of  the  seats,  and  you  see  that  happen  time  and 
time  again. 

Now  should  the  Court  step  in  and  say,  "Wait  a  minute,  there  are 
too  many  Republicans,"  or,  'There  are  too  many  Democrats  here, 
you  have  politically  gerrymandered?"  I  don't  think  so.  I  think  that 
when  you  win  elections  you  control  the  legislature.  Certain  things 
go  along  with  that,  and  one  of  them  is,  every  10  years  draw  the 
maps  for  the  congressional  districts,  and  if  they  are  not  off  the 
wall,  so  as  to  deny  equal  protection  to  people  or  some  other  egre- 
gious reason,  I  don't  think  it  is  the  Court's  function  to  step  in  and 
say 

Mr.  Frank.  Can  I  ask  a  question? 

Mr.  Hyde.  Just  a  second.  Those  are  genymandered. 

Now  when  you  get  to  race,  you  open  another  problem  that,  well, 
we  have  the  situation  in  Chicago  to  try  and  create  a  Hispanic  dis- 
trict because  there  were  a  lot  of  Hispanics.  Unfortunately,  they 
lived  on  opposite  sides  of  town,  now  one  group  here  and  one  group 
here,  and  individually  they  didn't  make  enough  to  create  a  quote, 
"Hispanic  district."  So  we  made  a  set  of  earmuffs  out  of  it,  we  con- 
nected it  down  a  road,  and  it  is  one  district,  but  we  have  a  His- 
panic district. 

Mr.  Frank.  The  problem  I  have  is  this  though,  and  maybe  this 
is  a  way  out  in  some  ways.  In  the  South  in  particular,  race  and 
partisanship  correlate  pretty  good,  so  suppose  you  said  well,  we 
were  drawing  up  this  district  which  was  a  majority  African-Amer- 
ican, because  we  wanted  to  have  democratic  districts? 

In  other  words,  to  some  extent  you  are  inviting  people,  it  seems 
to  me,  to  give  an  alternative  rationale  for  the  same  district.  Par- 
ticularly in  the  South  you  could  wind  up  drawing  the  exact  same 
district,  and  apparently  if  you  then  said,  "Oh,  this  is  the  only  way 
a  Democrat  can  win,"  it  would  be  OK.  The  Court  couldn't  touch  it. 
However  if  you  said,  "We  are  doing  this  because  we  want  to  help 
black  people,"  it  wouldn't  be  OK,  but  in  fact  in  much  of  the  South 
you  might  do  the  same  way.  That  is  a  good  way  to  count  Democrats 
in  some  of  these  areas,  would  be  to  count  African-Americans. 

So  that  is,  it  seems  to  me,  the  result  we  are  asking  for,  which 
is  to  say  you  can  do  the  same  thing  but  if  you  justify  it  in  partisan 
terms  you  will  be  all  right,  and  if  you  justify  it  in  terms  of  dealing 
with  racial  justice,  you  won't  be. 
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Mr.  Hyde.  Well,  it  is  not  just  the  South- 


Mr.  Frank.  But  that  is  where  all  the  suits  are. 

Mr.  Hyde.  The  Democrat  characterization  applies  in  the  North 
too. 

Mr.  Frank.  Yes,  but  in  the  North  we  have  some  white  Democrats 
too,  Henry.  That  is  what  we  don't  have  in  the  South. 

Mr.  Hyde.  I  just  would  like  to  ask  the  question,  can  only  a  black 
represent  blacks?  Can  only  a  white  represent  whites?  Can  only  a 
woman  represent  women?  Are  only  they  capable  of  understanding 
the  authentic  experience?  We  seem  to  be  moving  in  that  direction, 
women  representing  women,  blacks  only  representing  blacks, 
whites  representing  whites. 

I  just  want  to  point  out,  of  the  two  most  recent  that  I  am  famil- 
iar with  on  a  congressional  level.  Senator  Brook  in  Massachusetts 
and  Gary  Franks  in  Connecticut  had  largely  white  constituencies, 
and  yet  they  did  a  pretty  good  job,  particularly  Congressman 
Franks,  of  representing  their  constituencies  regardless  of  their 
color. 

Ms.  Jones.  Congressman  Hyde,  to  answer  your  question,  you 
know,  it  is  interesting  to  note  that  when  the  Voting  Rights  Act 
began  to  apply  to  that  district  I  described  in  Louisiana,  that  major- 
ity black  district  sent  Lindy  Boggs  back  to  Congress. 

Also  it  is  important  to  keep  in  mind  that  what  we  are  talking 
about  is  a  history  here  where  white  males  have  traditionally  rep- 
resented us  all.  Even  at  the  Grand  Convention  in  1787  of  the 
Founding  Fathers,  there  were  55,  and  I  am  not  saying  that  they 
didn't  do  the  best  job  that  they  could  do,  but  we  all  Imow  now  it 
would  have  been  much  better  if  Abigail  Adams  could  have  been  a 
founding  mother.  She  kept  writing  to  join  Adams,  you  know,  and 
tried  to  say,  "Please  don't  forget  the  ladies,"  which  they  promptly 
did. 

Mr.  Hyde.  Her  influence  was  profound,  I  am  sure. 

Ms.  Jones.  Yes,  and  had  she  been  in  the  room,  I  think  it  would 
have  reflected  itself  in  the  great  document. 

All  I  am  saying  is,  it  is  very  important  that  we  get  the  diversity 
that  we  should  have  in  our  national  bodies.  I  think  you  in  the  Con- 
gress would  say  you  benefit  from  having  colleagues  across  the  aisle 
and  on  the  same  aisle  of  all  stripes  and  both  genders. 

So  what  this  is  about  is  making  sure  we  don't  have  State,  local, 
and  national  bodies  where  everybody  looks  the  same  and  that  con- 
stituencies out  there  have  a  fair  opportunity  to  elect  representa- 
tives of  their  choice  no  matter  what  their  color  happens  to  be. 

But  the  issue  is  in  the  electorate,  that  you  have  minorities  in  this 
country  that  have  to  believe  and  feel  that  we  are  part  of  this  proc- 
ess, and  it  is  very  important  that  they  can  give  political  expression 
within  our  democratic  system.  That  is  why  the  Voting  Rights  Act 
was  such  a  wise,  wise  measure. 

Mr.  Hyde.  But  Ms.  Jones,  a  lot  of  blacks  voted  for  John  F.  Ken- 
nedy. Was  he  not  their  President?  Didn't  they  participate  in  the 
process?  Didn't  they  say,  "That's  our  man,"  and  weren't  they  very 
satisfied  with  the  job  he  did? 

Did  you  say  no? 

Mr.  Frank.  Right.  As  a  matter  of  fact,  John  Kennedy  approached 
the  question  of  race  quite  gingerly,  and  in  the  first  couple  of  years 
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of  the  Kennedy  administration  race  was  not  one  of  his  priorities. 
I  was  glad  John  Kennedy  got  elected,  but  I  think  no,  race  was  not 
one  of  his  priorities,  and  if  you  go  back  to  1962 

Mr.  Hyde.  If  the  people  voted  for  him  didn't  feel  they 

Mr.  Frank.  No.  The  answer  was,  Henry,  that  in  1962  you  had 
a  general  sense  that  he  was  not  doing  nearly  enough  on  civil  rights 
as  an  historical  fact. 

M[r.  Hyde.  Well,  we  are  moving  away  then  from  the  notion  of  a 
colorblind  society,  we  are  moving  to 

Mr.  Frank.  When  did  we  get  there?  We  are  not  moving  away 
from  it,  we  have  never  been  there. 

Mr.  Hyde.  We  are  moving  to  a  color-conscious,  gender-conscious, 
ethnic-conscious  and  I  want  to  know  when  the  Italo-Americans  are 
going  to  get  their  President  or  their  county  commissioner  and  when 
the  Hungarian-Americans  are  going  to  get  theirs,  and  the  Jews, 
and  the  Catholics,  and  the  Mormons. 

Ms.  Karlan.  They  have  always  had  the  right  to  representation, 
and  if  you  look  at  the  balanced  tickets  in  New  York  City,  for  50 
years  you  would  have  a  Jewish  person,  a  German,  and  an  Irish 
person,  and  then  when  the  Germans  lost  numbers  you  had  an  Ital- 
ian, an  Irish  person,  and  a  Jewish  person,  and  nobody  looked  at 
that  and  said,  "Oh,  my  God,  America  is  falUng  apart." 

Mr.  Hyde.  That  is  just  smart  slate  making. 

Ms.  Karlan.  And  why  is  it  that  black  people  were  never  on  those 
slates?  And  how  can  you  say  that  John  F.  Kennedy  was  the  Presi- 
dent of  black  southerners  who  were  disenfranchised?  Only  6  per- 
cent of  the  blacks  in  Mississippi  could  even  register  to  vote  in  1964. 
John  Kennedy's  first  appointment  to  the  bench  was  a  judge  who  re- 
ferred to  blacks  as  chimpanzees,  from  the  bench. 

Mr.  Hyde.  Switch  Kennedy  for  Carter,  OK? 

Ms.  Karlan.  Yes,  I  think  he  was  the  choice  of  black  people. 

Mr.  Frank.  But  one  point,  and  I  am  going  to  stop.  Anybody  who 
knows  anything  about  State  legislative  redistricting,  Henry,  has  to 
reject  completely  what  you  said.  Ethnic  considerations,  Jewish,  and 
Polish,  and  Italian,  and  Irish,  have  dominated  and  been  very  im- 
portant in  redistricting  everywhere.  To  suggest  that  this  is  now  the 
first  time  and  to  say  oh,  well,  are  Polish-Americans  going  to  count, 

yes.  .       , 

I  will  tell  you  in  Massachusetts  in  1970  when  we  redistricted, 
there  was  concern  about  the  Italian  seats  and  the  Jewish  seats  and 
the  Irish  seats,  and  you  know  that,  you  know  that  very  well. 

Mr.  Durbin.  Mr.  Taylor,  did  you  have  something  to  say? 

Mr.  Taylor.  Yes,  I  would  like  to  respond.  The  point  has  been 
made  that  there  has  been  a  long  history  of  gerrymandering  for  all 
kinds  of  reasons  in  this  country,  including  bizarre  gerrymandering, 
and  it  is  a  fair  point.  I  would  like  to  make  a  couple  of  responses 
on  why  there  is  reason  for  particular  concern  about  the  type  of  ra- 
cial gerrymandering  that  was  the  issue  in  Shaw. 

First,  I  think  the  Supreme  Court— I  disagree  with  Mr.  Samp  on 
this— I  think  the  Supreme  Court  has  been  too  supine  on  the  subject 
of  partisan  gerrymanders.  I  think  maybe  they  should  have  struck 
those  Burton  districts  in  California  down.  So  I  am  not  sure  that, 
in  my  view  of  the  matter,  at  least,  racial  gerrymandenng  stands 
alone  as  a  subject  of  concern. 
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I  do  think  that  the  district  in  Shaw,  to  pick  an  example,  raises 
a  couple  of  distinctive  concerns.  One,  when  I  say  extreme,  what  I 
am  talking  about  is  a  district  about  that  wide  that  goes  for  hun- 
dreds of  miles  across  the  State,  pulling  in  people  that  have  very  lit- 
tle to  do  with  each  other  for  the  purpose  and  solely  for  the  pur- 
pose— ^well,  not  quite  solely  for  the  purpose — primarily  for  the  pur- 
pose of  figuring  out  how  to  elect  a  person 

Mr.  LiCHTMAN.  Excuse  me.  How  do  you  know  that  those  people 
don't  have  anything  to  do  with  each  other?  What  is  your  evidence? 
Be  specific. 

Mr.  Taylor.  Well,  the  usual  reasons  why  people — and  may  I  ask 
you  to  limit  yourself  to  one  interruption  before  I  finish  my  point? 

The  reasons  people  are  usually  gathered  together  in  districts  are 
shape,  contiguity,  size,  that  people  who  live  within  a  certain  radius 
of  each  other  live  in  the  same  communities,  read  the  same  news- 
papers, watch  the  same  television  stations,  listen  to  the  same  radio 
stations,  have  the  same  schools,  go  to  the  same  meetings,  et  cetera. 
The  people  in  Shaw  live  a  long  way  from  each  other,  and  those 
tjrpes  of  community  interests  are  not  applicable. 

Now  to  turn  to  the  other  points  that  I  think  make  it  objection- 
able, in  the  Shaw  case  it  was  done  almost  solely  for  reasons  of 
race.  Actually,  there  were  partisan  reasons  as  well.  A  more  contig- 
uous, a  less  bizarre  black  district  could  have  been  drawn  and 
wasn't  drawn  because  Democrats  in  North  Carolina,  in  order  to 
keep  themselves  in  office,  chose  to  ignore  that  alternative. 

But  I  think  another  important  fact  about  racial  gerrymandering 
is  that  unlike  partisan  genymandering,  it  is  driven  largely  by  de- 
batable judicial  interpretations  of  the  Voting  Rights  Act.  It  is  not 
a  matter  of  democratic  choice  by  the  people  of  North  Carolina  that 
they  wanted  to  have  these  kinds  of  districts.  They  did  so  in  large 
part  because  the  Justice  Department  was  suing  them,  because 
other  people  were  suing  them,  because  there  were  a  lot  of  judicial 
opinions  around  that  said  you  have  to  racially  gerrymander  or  you 
are  going  to  get  sued  and  struck  down. 

The  last  point  I  would  like  to  make  is,  I  think  it  is  quite  proper 
and  accurate  to  point  out  that  a  55  percent  black  district  such  as 
the  one  in  Shaw  is  not  likely  to  lead  to  the  evil  I  fear  of  politicians 
appealing  only  to  members  of  their  own  race,  and  I  think  that 
should  be  a  factor  in  further  consideration. 

So  it  should  be  remembered,  the  Supreme  Court  didn't  hold  that 
district  unconstitutional.  They  said,  "We  are  troubled  by  its  shape, 
we  are  remanding  for  trial,  we  want  all  the  considerations  that 
might  justify  it  laid  out."  It  is  not  inconceivable  that  that  district 
might  end  up  being  upheld  and  that  part  of  the  rationale  for  up- 
holding it  would  be  that  it  is  only  55  percent  black  and  therefore 
the  apartheid  characterization  doesn't  really  apply. 

Mr.  DURBIN.  OK.  We  are  going  to  take  it  back  to  the  Chair.  Then 
we  will  recognize  Mr.  Baer. 

Mr.  Edwards.  We  are  pleased  that  the  gentlewoman  from  Colo- 
rado, Mrs.  Schroeder  has  arrived. 

Do  you  have  a  statement,  Mrs.  Schroeder? 

Mrs.  Schroeder.  Mr.  Chairman,  I  just  want  to  thank  you  for 
having  this.  I  think  this  is  a  very  important  forum,  and  I  apologize 
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for  being  late.  We  had  a  markup  in  Post  Office  and  Civil  Service. 
But  I  am  very,  very  glad  that  you  are  doing  this. 

Mr.  Edwards.  To  raise  the  price  of  a  stamp  again? 

Mrs.  SCHROEDER.  Mel  and  I  did.  I  think  we  renamed  every  post 
office  in  America. 

Mr.  Edwards.  Thank  you. 

Ms.  Whitaker.  Mr.  Arthur  Baer. 

Mr.  Baer.  Yes;  I  just  wanted  to  get  back  to  Congressman  Hyde's 
question.  The  term  sometimes  has  been  used,  the  term  "virtual  rep- 
resentation"— that  is,  can  someone  who  is  white  represent  someone 
who  is  black,  and  so  on  and  so  forth.  I  think  we  are  misplacing  the 
issue.  The  issue  isn't  a  question  of  who  blacks  or  Latinos  "or 
Asians"  or  native  Americans  or  those  protected  under  the  Voting 
Rights  Act  can  choose  to  represent  them.  The  question  is  whether 
or  not  they  have  the  choice  who  represents  them.  The  problem  is, 
if  there  is  racially  polarized  voting,  and  there  is  voting  such  that 
those  protected  classes  couldn't  otherwise  elect  representatives  at 
all,  then  aggregate  groups  so  that  they  have  a  choice  to  be  able  to 
elect  whoever  they  wish,  and  if  you  choose  President  Kennedy  you 
choose  President  Kennedy. 

But  on  a  redistricting  level,  if  your  community  is  divided,  then 
you  can  never  choose  anybody,  because  you  can't  vote  as  a  group, 
and  it  is  a  burden  that  is  placed  particularly  on  protected  classes. 
That  is,  in  Shaw,  for  example,  which  is  an  extraordinary  case  in 
a  number  of  ways,  there  was  no  allegation  of  vote  dilution  on  white 
voters.  That  is,  there  was  no  harm  to  them.  So  it  is  an  extraor- 
dinary case,  because  essentially  it  is  unique  in  terms  of  creating 
standing  for  a  group  without  injury.  We  had  never  had  ideological 
standing  before.  This  is  essentially  ideological  standing. 

In  the  area  of  partisan  redistricting,  partisan  gerrymandering, 
the  Court  has  spoken  on  some  occasions.  One  is  Davis  v. 
Bandemer.  But  in  an  earlier  case,  Gaffney  v.  Cummings,  it  stated 
essentially  courts  have  no  constitutional  warrant  to  validate  a 
State  plan  otherwise  within  tolerable  limits  because  it  undertakes 
not  to  minimize  or  eliminate  the  political  strength  of  any  group  but 
to  recognize  it,  and,  through  redistricting  provide  a  rough  sort  of 
proportional  representation. 

So  when  the  Court  has  looked  at  partisan  gerrymandermg,  such 
as  the  redistricting  in  the  State  of  Connecticut,  it  said  we  are  going 
to  try  to  have  roughly  a  proportionate  number  of  seats  for  Repub- 
licans and  Democrats.  It  said  that  was  appropriate  if  it  supported 
proportionality,  and  what  Shaw  says  is  that  even  if  there  is  propor- 
tionality, you  still  can't  do  it  perhaps  because  it  looks  bizarre.  I 
think  it  is  clearly  a  departure  from  Gaffney,  it  is  clearly  a  depar- 
ture from  prior  cases  in  terms  of  injury,  and  standing. 

I  mean  one  of  the  most  striking  things  to  me  was  the  case  ot 
Palmer  v.  Thompson  where  they  closed  swimming  pools  when  they 
sought  to  integrate  those  swimming  pools  through  a  court  order 
Jackson,  MI,  closed  all  those  swimming  pools,  and  the  Court  said 
there  is  no  claim  because  although  there  may  be  intent,  there  was 

no  harm. 

Here  there  is  no  harm,  and  essentially  you  are  creating  a  new 
cause  of  action  that  is  wholly  unique  in  American  jurisprudence, 
and  that  is  why  it  is  an  extraordinary  decision. 
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Mr.  Hyde.  May  I  ask,  Professor  Baer,  is  it? 

Mr.  Baer.  No,  no.  I  am  an  attorney. 

Mr.  Hyde.  Mr.  Baer. 

All  right,  Lawyer  Baer.  Counselor  Baer. 

Don't  you  think  it  is  dangerous,  though,  for  a  court  to  start  ques- 
tioning the  political  composition  of  what  the  legislature  has  done? 
You  will  get  a  Republican  judge  who  doesn't  like  a  Democrat.  To 
me,  those  political  decisions  ought  to  be  left  to  the  political  process, 
and  when  a  judge  doesn't  like  the  political  balance  of  a  State  redis- 
tricting,  to  interject  his  views  on  that  seems  to  me  to  go  a  long 
ways  from  our  Constitution. 

Mr.  Baer.  In  the  political  gerrymandering  cases,  as  far  as  I 
know,  there  has  been  no  case  subsequent  to  Davis  v.  Bandemer 
that  has  held  unconstitutional  a  decision  of  political  gerrymander- 
ing. In  terms  of  its  standard  of  application,  what  Davis  said  is  that 
it  is  a  long-term  foreclosure  in  the  political  arena;  that  is,  in  more 
than  one  election,  continuously.  So  I  suppose  if  there  was  a  self- 
perpetuating  Democratic  or  Republican  or  X  party  in  a  State  that 
consistently  excluded  one  group  of  people  so  they  couldn't  ever  elect 
anybody,  or  limited,  then  you  have  a  claim  or  maybe  to  a  lesser  ex- 
tent. 

But  we  have  something  different  here,  I  think,  in  race,  because 
we  have  a  history  of  exclusion,  a  history  of  nonparticipation,  a  his- 
tory of  disenfranchisement  not  only  in  terms  of  the  franchise  itself 
but  in  terms  of  access  to  other  avenues  of  power  in  society. 

Ms.  Whitaker.  We  would  like  to  recognize  Congressman  Watt 
now,  and  then  Mr.  Nelson  Lund  after  that. 

Mr.  Watt.  Thank  you. 

I  really  came  to  this  discussion  for  the  purpose  of  listening  and 
with  the  avowed  intent  of  trying  to  stay  out  of  the  debate  because 
the  truth  of  the  matter  is,  I  spend  so  much  time  talking  about  re- 
districting,  it  is  refreshing  for  me  to  get  away  from  the  issue  once 
in  a  while.  But  a  couple  of  the  things  that  Mr.  Taylor  said  I 
thought  I  probably  ought  not  let  go  without  some  degree  of  correc- 
tion. 

His  whole  notion  that  because  I  live  in  Charlotte  I  have  more  in 
common  with  other  people  who  live  in  Charlotte  than  I  would  have 
with  people  who  live  in  Durham  just  has  no  basis  for  it.  Mr. 
Lichtman  did  a  good  job  and  the  experts  did  a  good  job  of  showing 
that  statistically  and  based  on  polls  at  the  trial  of  Shaw  v.  Reno 
on  remand. 

But  just  as  a  practical  day-to-day  matter,  this  notion  that  par- 
ticularly at  the  Federal  level  and  on  issues  that  we  deal  with  at 
the  congressional  level,  there  is  something  that  makes  me  connect 
with  people  who  live  in  suburban  Charlotte  because  I  happen  to 
live  in  downtown  Charlotte  or  inner-city  Charlotte — I  mean  there 
is  no  basis  for  it.  So  you  all  need  to  get  away  from  that  notion. 

At  the  Federal  level,  poor  people,  whether  they  live  in  inner-city 
Charlotte  or  inner-city  Durham  or  inner-city  New  York  City,  have 
got  a  lot  more  in  common  with  each  other  than  they  do  with  subur- 
ban people  or  rich  people  who  live  in  suburbia.  I  mean  it  is  more 
an  economic  commonality  than  even  the  racial  commonality  that 
exists. 
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I  will  let  that  go.  I  mean  he  moderated  what  he  had  to  say  sub- 
stantially with  the  last  point  he  made,  and  I  don't  want  to  go  point 
for  point  with  what  he  said. 

What  I  think  always  interests  me  is  something  that  goes  back  to 
what  Barney  started  with  when  he  was  saying  let's  talk  about  not 
only  the  Constitution  and  what  it  allows  but  talk  about  the  Con- 
stitution as  maybe  it  should  be  if  we  were  drawing  it.  I  spend  a 
lot  of  time  watching  what  has  been  going  on  in  South  Africa  over 
the  last  couple  of  years  and  wondering  what  we  would  do  as  a  na- 
tion if  we  were  starting  anew  and  thinking  about  this  and  building 
a  system  of  representation  in  this  country  as  it  exists  now. 

Would  we,  first  of  all,  ignore  the  historical  reality  of  what  has 
taken  place  in  the  history  of  this  country?  If  South  Africa  all  of  a 
sudden  chose  to  ignore  the  fact  that  black  people  were  black  and 
white  people  were  white  in  South  Africa,  and  chose  to  be  colorblind 
and  built  a  system  that  said  let's  be  colorblind,  do  we  think  in  this 
room  that  there  would  be  anything  other  than  complete  and  utter 
outrage  at  that  whole  notion?  If  we  said,  'Tou  all  construct  your 
districts  there  to  have  a  representative  body,  but  don't  take  into  ac- 
count the  color  of  the  people,  don't  take  into  account  the  history  of 
the  division  between  blacks  and  whites,"  what  kind  of  system 
would  we  end  up  with  in  South  Africa? 

We  would  end  up  with  a  system  that,  because  black  people  have 
had  a  history  of  being  under  the  thumb  of  white  people,  they  would 
vote  substantially  on  a  racially  polarized  basis  with  more  justifica- 
tion, I  would  say,  than  white  people  have  in  this  country  for  voting 
racially  polarized.  Yet  the  result  would  be,  in  all  probability,  a  100- 
percent  black  constituent  assembly  or  whatever  they  are  calling  it 
in  South  Africa.  The  United  States  would  express  itself,  the  white 
majority  in  this  country,  would  express  itself  with  absolute  and 
utter  outrage,  and  there  would  be  more  justification  for  doing  it 
there  than  there  is  for  doing  it  here.  At  least  in  that  country,  5  per- 
cent of  the  population,  99.99  percent  of  which  is  white,  has  all  of 
the  resources  in  that  country.  We  don't  have  that  historically  in 
this  country.  So  I  encourage  you  to  think  about  this  thing  less  from 
our  own  kind  of  notion  of  how  our  friends  act. 

You  know,  one  of  the  problems  I  have  with  news  reporters  is  that 
they  don't  understand  racially  polarized  voting.  We  talk  about  ra- 
cially polarized  voting.  They  don't  understand  that  because  their 
friends  are  white  people  who  would  vote  for  somebody  black.  Ra- 
cially polarized  voting  in  the  South  means  that  80  percent  of  the 
white  people  will  not  vote  for  a  black  candidate  whether  he  went 
to  the  University  of  North  Carolina  and  graduated  with  summa 
cum  laude  and  Yale  University  Law  School  with  a  law  degree. 
They  won't  vote  for  me.  That  is  racially  polarized  votmg.  They 
won't  vote  for  me. 

So  this  concept  that  we  should  be  colorblmd  and  let  nature  take 
its  course  will  result  in  that  80  percent  of  the  people  consistently 
sending  folks  to  Washington  to  represent  North  Carolina  in  the 
Congress  of  this  country  that  excludes  black  people  from  being  rep- 
resented, and  it  has  happened  for  92  years  in  North  Carolina,  bo 
don't  talk  to  me  about  being  racially  colorblind.  I  mean  this  is  ab- 
surd. 
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Mr.  Hyde.  Would  you  like  juries  to  be  racially  colorblind  or  color 
conscious? 

Mr.  Watt.  Well,  that  is  a  whole  different  issue. 

Mr.  Hyde.  Oh,  no. 

Mr.  Watt.  Let  me  tell  you  the  way  I  used  to  do  it  when  I  was 
practicing  law.  I  never  selected  a  jury  that  was  on  a  racially  color- 
blind basis.  I  always  made  assumptions  about  what  people  were 
thinking  and  what  their  background  experiences  were.  There  is  no 
way  I  factored  out  somebod/s  race.  The  only  way  I  could  do  that 
is  put  blinders  over  my  eyes.  It  can't  be  done. 

And  would  I  like  for  sometime  in  the  history  of  this  Nation  to 
be  racially  colorblind?  Absolutely.  I  hope  it  occurs  during  the  life 
of  my  children  or  my  grandchildren.  But  don't  talk  to  me  about 
being  colorblind  now  in  this  day  and  time  in  this  society.  It  is  like 
talking  to  the  folks  in  South  Africa  and  saying,  "Hey,  wake  up  to- 
morrow morning  and  be  colorblind."  It  can't  be  done. 

Ms.  Whitaker.  May  we  please  talk  to  Mr.  Nelson  Lund. 

Mr.  Lund.  Well,  it  is  a  factual  question  whether  this  country  is 
comparable  to  South  Africa.  I  am  sure  we  will  have  continuous  dis- 
agreements about  that.  But  there  is  a  distinction,  a  very  simple 
distinction,  that  I  think  hasn't  gotten  as  much  attention  as  it  de- 
serves today,  and  that  is  the  distinction  between  intentional  dis- 
crimination by  the  Government  and  other  kinds  of  discrimination. 

For  example,  polarized  voting  is  a  result  sometimes  of  discrimi- 
nation by  individuals,  and  people  of  all  races  can  engage  in  this 
kind  of  discrimination  in  choosing  who  to  vote  for.  That  is  a  fun- 
damentally different  thing  than  discrimination,  racial  discrimina- 
tion, by  the  Government.  That  distinction  ought  to  cause  us  to 
make  some  distinction  also  between  the  kind  of  intentional,  racial 
gerrymandering  that  went  on  in  the  South  prior  to  the  Voting 
Rights  Act  of  1965  and  on  which  the  Voting  Rights  Act  of  1965  I 
think  is  uncontroversial  insofar  as  it  attempts  to  attack  that. 

What  the  1982  amendments  do,  though,  is  set  up  a  results  test. 
Once  you  have  a  results  test  you  inevitably  have  the  Government 
engaging  in  racial  discrimination,  Government-mandated  racial 
discrimination,  which  is  just  another  name  for  racial  gerrymander- 
ing, which  is  what  we  inevitably  have  under  the  1982  amendments. 

Mr.  Watt.  Can  I  just  ask  a  question  then?  Do  you  distinguish 
between  discrimination  and  gerrymandering? 

Mr.  Lund.  No.  They  are  the  same  thing.  Racial  gerrymandering 
is  a  form  of  racial  discrimination. 

Mr.  Watt.  No,  no.  I  don't  believe  so  at  all.  Discrimination  is 
disadvantaging  somebody.  Tell  me  how  anybody  got  disadvantaged 
by  the  creation  of  congressional  districts  in  North  Carolina  as  they 
look. 

Mr.  Lund.  No.  Discrimination  is  treating  somebody  differently 
because  of  the  color  of  their  skin. 

Mr.  Watt.  Well,  I  think  we  have  got  to  define  discrimination  be- 
fore we  can  really  debate  that,  because  I  never  have  thought  of  dis- 
crimination— I  mean  illegal  discrimination — there  are  discrimina- 
tions that  we  make  in  all  of  our  lives,  but  they  are  not  illegal  dis- 
criminations. 

Mr.  Lund.  That  is  true. 
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Mr.  Watt.  And  to  say  that  gerrymandering  and  discrimination 
and  illegal  discrimination  are  one  and  the  same  is  just  not — I  mean 

1  don't  accept  that  proposition. 

Mr.  Lund.  Well,  racial  gerrymandering  is  not  illegal  under  the 
decisions  of  the  Court  and  the  laws  that  this  Congress  has  made, 
but  it  is  still  discrimination. 

Ms.  St.  Cyr.  Mr.  Lund,  let  me 

Mr.  DURBIN.  I  want  to  ask — one  second,  and  we  will  get  right 
back  to  you. 

I  want  to  ask  Bernadine  St.  Cyr,  do  you  have  anything  you  want 
to  say  at  this  point? 

Ms.  St.  Cyr.  Yes.  Discrimination  is  discrimination  no  matter 
whether  it  is  intentional  or  unintentional,  and  where  I  am  from  it 
is  a  part  of  life. 

We  are  just  beginning  to  make  some  gains  because  of  the  Voting 
Rights  Act,  and  it  is  only  happening  to  us  since  1992.  Prior  to  that, 
in  my  community  we  made  very  little  gain.  For  years  we  had  only 
one  black  on  the  police  jury,  and  after  about  1980  we  finally  gained 

2  out  of  12  with  a  41-percent  black  population.  In  1992  we  went 
to  four,  and  that  was  only  through  litigation. 

Negotiation  does  not  work  for  us.  Sitting  around  the  table  talk- 
ing, trying  to  be  rational,  does  not  work  for  us.  We  did  a  year  of 
that  before  we  went  to  court,  and  it  is  only  because  of  the  Voting 
Rights  Act  that  we  were  able  to  get  some  strong  support  from  law- 
yers out  of  town — our  lawyers  came  from  Washington,  DC.  We  are 
not  able  to  use  local  lawyers  because  they  don't  have  the  resources. 
They  will  not  do  it  because  they  are  there  to  make  money,  and  if 
they  work  on  these  types  of  cases  it  is  unpopular  for  them.  So  it 
affects  local  attorneys  just  like  it  affects  an  individual  like  me  who 
ran  for  council.  And,  because  I  participated  in  reapportionment,  it 
makes  it  even  more  difficult  for  me  to  run,  especially  in  an  at-large 
system  with  a  majority  vote  requirement.  Unless  we  go  to  districts, 
unless  we  have  more  of  them,  we  will  continue  to  be 
underreoresented. 

Mr.  DURBIN.  ok.  I  want  to  go  to  Ms.  Jones,  and  then  we  will  go 
to  Mr.  Markman. 

Ms.  Jones.  Three  quick  points.  First,  as  a  partisan  matter,  not 
as  a  constitutional  issue  looking  at  the  intent  standard,  but  as  a 
partisan  matter,  Mr.  Lund,  I  would  suggest  to  you  that  it  is  very 
poor  public  policy  when  you  are  talking  about  fighting  the  issues 
which  involve  African-Americans,  Hispanics,  and  others  being  a 
part  of  this  democratic  process  to  require  that  Congress  or  anyone 
else  point  the  finger  for  blame.  Pointing  out  who  is  responsible  for 
this  problem,  which  is  what  an  intent  test  does,  sidetracks  us  from 
looking  at  the  real  issue. 

The  real  issue  is  the  effect  of  our  policies,  the  result  of  our  poli- 
cies on  people  who  have  been  disenfranchised  and  whom  society 
has  affirmatively  acted  against.  I  don't  need,  as  a  policy  matter,  for 
this  Congress  to  require  us  as  a  nation  to  point  fingers  and  blame 
one  another  and  look  for  perpetrators,  speaking  as  a  policy  matter. 

Now  on  the  question  that  Mr.  Taylor  raised  about  the  districts— 
and  I  really  appreciate  your  thoughtfulness  in  grappling  with 
this— look  at  this  12th  District.  There  is  a  lot  in  common  m  this 
12th  District.  It  is  a  textile  district,  and  they  looked  at  this  district 
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and  said,  "Oh,  this  is  the  first  time  the  State  gets  a  textile  district." 
It  is  a  banking  district,  major  banks.  It  is  a  district  in  which  you 
have  your  historically  black  colleges.  There  are  a  lot  of  economic, 
business,  educational  reasons  and  interests  that  bring  this  district 
together. 

We  talk  about  the  whole  question  of  a  district  being  based  on 
race.  What  really  happens  in  the  system  is,  incumbency  is  first  pro- 
tected. Districts  are  first  drawn  to  protect  Democrats  and  Repub- 
licans in  power.  What  the  Voting  Rights  Act  then  does  is  come  in 
and  act  as  a  buffer  to  say  we  will  not  treat  our  Hispanic-  and  Afri- 
can-American communities  as  bits  of  flotsam  just  to  go  fill  out 
other  districts.  The  Voting  Rights  Act  said  that  we  are  going  to  rec- 
ognize that  these  people  also  have  an  interest  and  that  we  will  not 
let  the  political  processes  tear  aside  and  break  apart  those  inter- 
ests. 

Now  I  just  want  to  show  you,  this  is  a  district  in  Texas.  This  is 
Dallas.  The  blue  is  a  district  of  Martin  Frost,  a  Democrat.  You  see 
that  district,  the  dark  blue  district?  Do  you  see  those  tentacles, 
that  huge  district — the  white  Democrat — ^you  see  those  tentacles? 
Those  tentacles  are  reaching  up  into  the  light  blue  district.  The 
light  blue  district  is  the  district  under  challenge.  That  is  Eddie 
Bemice  Johnson's  district.  The  dark  blue  tentacles  are  reaching  up 
into  her  district,  picking  out  black  voters  to  fill  out  his  district,  the 
Democratic  district.  If  those  tentacles  are  not  reaching  up,  she 
would  have  almost  a  complete  contiguous  circle.  The  tentacles  in 
her  district  reaching  up,  the  light  blue  district,  are  reaching  up. 
The  bizarreness  comes  from  the  inclusion  of  white  voters.  So  that 
is  why. 

If  you  wanted  to  draw  a  district  there  and  have  a  pretty,  contig- 
uous, almost  a  circle,  you  would  have  Eddie  Bemice  Johnson's  dis- 
trict as  a  circle,  but  because  other  political  considerations  coming 
from  incumbents  above  her  and  below  her,  then  she  gets  this  odd 
shape. 

[Material  has  been  retained  in  subcommittee  files.] 

Ms.  Jones.  So  we  have  got  to  understand  when  we  talk  about 
these  majority  minority  districts,  those  districts  don't  come  first, 
you  know,  they  come  later. 

Ms.  Whitaker.  Mr.  Steven  Markman. 

Mr.  Markman.  I  would  like  to  make  two  points  if  I  could.  First 
of  all,  I  do  think  Ms.  St.  Cyr  makes  a  very  important  point  that 
there  is  no  distinction  in  her  judgment  between  unintentional  and 
intentional  discrimination. 

I  would  submit  that  the  only  way  by  which  you  can  evaluate 
what  she  calls  unintentional  discrimination — which  I  think  is  an 
oxymoron,  frankly — is  to  equate  it  with  the  absence  of  proportional 
representation.  If  that  is  not  a  correct  definition  of  what  she  means 
by  an  absence  of  even  unintentional  discrimination,  I  would  ask 
the  committee  to  put  the  question  to  her  and  other  supporters  of 
the  status  quo.  I  think  unintentional  discrimination  is  absolutely 
equivalent  to  the  idea  of  there  being  an  absence  of  proportional 
representation. 

Second,  in  terms  of  Ms.  Jones'  points,  that  is  precisely  the  whole 
point  here.  They  do  have  these  little  brackets  of  districts  that  go 
up  into  white  areas,  because  that  is  the  only  purpose  of  white  peo- 
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pie  in  these  districts,  is  to  fill  out  districts  that  are  65  percent  opti- 
mized to  100  percent  population.  It  is  65  percent  optimized  districts 
that  is  the  entire  objective  of  voting  rights  litigators  around  the 
country. 

If  you  have  a  district  that  is  only  55  percent,  more  often  than 
not,  but  not  all  of  the  time,  that  is  not  considered  an  effective  dis- 
trict. That  is  not  effective  because  blacks  presumably  have  lower 
turnout  and  registration  rates  and  they  are  not  guaranteed  to  elect 
their  candidate  of  choice. 

On  the  other  hand,  if  you  have  75  percent  blacks  in  a  district, 
that  wastes  black  voters,  you  don't  need  quite  that  many  black 
votes.  So  the  entire  and  the  inexorable  tendency  of  the  Voting 
Rights  Act  is  toward  65  percent  districts. 

You  look  at  NAACP  districts  anywhere  in  the  country,  and  their 
plans  always  contain  a  proportional  number  of  districts  at  least 
that  are  66.2  percent  black  or  63.8  percent  black.  They  all  go  to- 
wards that  means,  and  they  do  pull  in  whites.  They  are  not  seg- 
regated apartheid  districts,  they  are  districts  in  which  whites  have 
one  function,  and  that  is  to  fill  out  the  population  but  not  to  be  too 
influential  so  that  they  can  have  any  influence  in  determining  who 
is  elected  from  that  district. 

Mr.  DURBIN.  Thank  you,  Mr.  Markman. 

We  are  going  to  recognize  Professor  Karlan,  and  then  we  want 
to  recognize  Mr.  Griffith,  and  then  we  are  going  to  Professor 
Lichtman,  in  that  order.  As  you  notice,  we  are  trying  to  balance  the 
majority,  minority  witnesses  in  that  way. 

Ms.  Karlan.  With  regard  to  the  question  of  intentional  versus 
unintentional  discrimination,  I  think  this  gets  back  to  the  issue  of 
racially  polarized  voting  in  this  way.  It  is  a  series  of  intentional 
governmental  racially  discriminatory  actions  stretching  back  to  the 
Constitution  that  has  created  the  level  of  race  consciousness  in  this 
country  and  therefore  created  racial  bloc  voting.  It  is  not  as  if  little 
black  kids  and  little  white  kids  woke  up  one  day  and  looked  at 
themselves  in  the  mirror  and  all  of  a  sudden  became  race  con- 
scious. 

So  to  now  say  that  although  the  Government  intentionally  acted 
in  ways  that  have  made  people  race  conscious,  it  can  somehow  just 
snap  its  fingers  and  announce  today  we  are  colorblind  makes  no 
sense.  I  don't  think  that  requires  proportional  representation.  What 
it  does  require  is  that  minority  groups  in  the  country  be  given  the 
same  opportunity  that  every  other  group  has  to  play  in  the  political 
process  and  get  districts  of  their  own. 

It  is  no  accident,  I  think,  that  the  black  community  has  done 
quite  well  in  the  administrative  preclearance  process  under  both 
Republican  and  Democratic  administrations  because  both  sets  of 
administrations  recognize  that  under  some  circumstances  the  inter- 
ests of  black  groups  and  black  politicians  coalesce  with  the  inter- 
ests of  white  groups  and  white  politicians. 

So  it  seems  to  me  that  the  idea  that  you  can  separate  racial  ger- 
rymandering and  political  gerrymandering  and  say  one  is  okay  and 
the  other  isn't  doesn't  make  much  sense  because  the  two  are  quite 

intertwined.  i    •    i.u  • 

The  other  point  is  that  I  have  noticed  a  number  of  people  m  their 
comments   today   make   comments   that   if  you   switch   the   word 
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"white"  and  "black,"  they  would  make  no  sense.  For  example,  Mr. 
Markman  says  well,  the  only  function  of  white  voters  put  in  a  65- 
percent  black  district  is  to  be  filler  people  who  don't  really  have 
much  influence.  If  that  is  true,  then  black  voters  who  are  in  a  65- 
percent  white  district  are  equally  just  filler  people  who  don't  serve 
much  of  a  function. 

I  have  noticed  several  times,  for  example.  Representative  Hyde 
has  asked  well,  can't  a  white  person  represent  a  black  person?  And 
yet  there  are  really  only  two  or  three  instances  I  can  think  of  white 
people  choosing  to  have  black  people  represent  them — Senator 
Brook,  Representative  Franks,  and  two  or  three  other  Members  of 
Congress. 

Mr.  Hyde.  Carole  Moseley-Braun — you  didn't  mean  to  forget  her? 

Ms.  Karlan.  No,  I  didn't  mean  to  forget  her. 

But  if  we  look  at  it,  the  fact  is  that  black  people  have  far  more 
often  voted  for  whites  than  whites  have  for  blacks.  One  of  the 
things  that  I  find  so  puzzling  is  the  notion  that  giving  a  group  that 
in  North  Carolina  is  22  or  23  percent  of  the  population  two  out  of 
the  12  seats  is  somehow  proportional  representation  but  giving  a 
group  that  is  82  or  83  percent  of  the  population  100  percent  of  the 
seat  is  perfectly  okay.  So  I  think  we  have  to  recognize  that  there 
has  to  be  a  sort  of  consistency  in  how  we  talk  about  black  claims 
and  white  claims. 

Mr.  DURBIN.  Mr.  Griffith. 

Mr.  Griffith.  Let  me  inject  the  word  "federalism."  I  want  to  ad- 
dress specifically  the  question  of  racial  gerrymandering;  is  it  the 
same  as  racial  discrimination?  No.  When  racial  gerrymandering  is 
predicated  upon  segregating  voters  into  separate  districts  based 
upon  racial  classifications  and  it  impacts  upon  voting  rights,  it  may 
rise  to  the  level  of  discrimination. 

All  Shaw  V.  Reno  did  was  send  the  case  back  for  retrial  under 
rule  12(b)(6);  that  is  it.  The  case  has  been  retried.  To  my  knowl- 
edge, the  decision  has  not  yet  come  down. 

What  we  are  dealing  with,  and  it  sounds  like  a  replay  of  the 
1982  and  1981  hearings — we  are  talking  about  past  history  of  dis- 
crimination. It  is  very  real,  it  did  occur,  it  impacted  upon  African- 
American  citizens  in  the  State  of  Mississippi  and  in  my  county  and 
in  my  congressional  district.  We  elected  in  the  early  eighties  Mike 
Espy  who  squeaked  by  with  a  10-  to  12-percent  white  crossover 
vote.  He  got  a  greater  white  crossover  vote  the  next  time  he  ran. 
He  had  not  even  an  opponent  the  third  time,  and  he  is  now  Sec- 
retary of  Agriculture  in  a  51.5-percent  black  voting  age  population 
district.  There  was  no  need  to  racial  gerrymander. 

Professor  Lichtman,  I  think,  alludes  to  Espy's  district  as  being  a 
permissible  exercise  in  perhaps  concentration  of  black  voters.  It 
was  not.  Mike  Espy  himself  insisted  that  there  be  no  racial  manip- 
ulation of  boundaries  in  that  district,  and  it  did  not  happen.  You 
have  now,  I  think,  a  very  healthy  congressional  district  represented 
very  ably  by  Bennie  Thompson,  who  is  a  friend  of  mine,  a  10-year 
veteran  on  the  county  board  of  supervisors  in  our  State  capitol. 

What  I  am  looking  at  now  in  the  federalism  sense  is  this.  We  are 
disregarding  legitimate  State  interests  when  we  say  that  we  can 
disregard  contiguity,  we  can  disregard  compactness,  we  can  dis- 
regard such  legitimate  considerations  that  go  into  the  formulation 
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of  normal  looking,  normal  appearing  districts.  We  ask — and  a  court 
does  this  in  response  to  witnesses'  testimony  in  actual  cases  that 
are  tried  that  perhaps  you  have  participated  in — the  questions:  Are 
there  commonalities  of  interests  that  are  represented  in  those  dis- 
tricts? And  the  questions  that  have  been  asked  in  the  most  recent 
cases  of  black  witnesses:  Who  do  you  most  relate  to,  black  people 
or  the  white  people  who  represent  you?  And  the  answers  inevitably 
are  going  to  be,  "I  respond  more  and  relate  more  to  my  black  citi- 
zens in  other  parts  of  the  county  or  the  jurisdiction." 

What  we  are  doing,  we  are  increasingly,  increasingly  pushing  ra- 
cial separation,  racial  polarization,  through  the  Federal  judiciary 
process,  Steve.  We  are  pushing  it  through  the  interpretations  of 
section  2  that  are  coming  down  the  pipe  and  unfortunately  are 
going  to  separate  us  into  two  separate  camps. 

The  last  page  of  section  8  of  the  Wall  Street  Journal  today  has 
a  very  unfortunate  editorial  dealing  with  the  drive  to  create  a  black 
political  party  in  this  country.  That  would  be  horrible.  That  would 
be  the  death  of  biracial  coalitions,  efforts  to  try  to  rebuild  and  re- 
pair, and  I  am  in  that  second  and  third  generation  that  Lani 
Guinier  talked  about  to  repair  the  bridges  that  had  been  burned 
or  had  been  damaged  through  racism  20,  30,  40  years  ago.  We  are 
not  there  yet;  we  have  not  arrived;  we  are  in  the  process  of  doing 

it.  .      , 

Racial  gerrymandering  sends  us  back  light  years  because  it  al- 
lows the  electorate  not  to  be  mobilized  on  the  basis  of  enthusiasm 
for  a  candidate,  enthusiasm  over  the  issues,  enthusiasm  over  the 
particular  contest,  but  only  on  the  basis  of  race.  It  completely  de- 
stroys what  we  consider  to  be  legitimate,  traditional  criteria  for 
candidacies  as  well  as  for  creation  of  districts. 

Mr.  Watt. 

Mr.  Watt.  Are  those  legitimate,  traditional  criteria? 

Mr.  Griffith.  Contiguity 

Mr.  Watt.  What  I  mean,  what  is  sacrosanct 

Mr.  Griffith.  Let  me  give  you  some  real  clear  examples,  and 
these  come  from 

Mr.  Watt.  I  don't  want  examples.  I  want  to  know  what  is  sac- 
rosanct about ,  J-  •  • 

Mr  Griffith.  I  will  tell  you.  Respect  for  political  subdivisions 
when  it  is  embodied  in  State  law  and  says  don't  crack  a  municipal 
boundary  line,  don't  crack  a  county,  don't  crack  an  existing  jurisdic- 
tional boundary  line  in  order  to  reach  the  goal  of  maximizing  mi- 
nority voting  strength  in  a  particular  district.  That  is  a  le^timate 
State  interest  or  governmental  interest  that,  on  the  altar  of  federal- 
Mr.  Watt.  And  that  should  have  higher  priority  with  me  than 
minority  representation  in  Congress?  ,  ^  v.       c    • 

Mr.  Griffith.  Absolutely  not.  They  go  into  a  totality  ot  cir- 
cumstances approach.  ,  .     ,.  oTr4.u„<- 

Mr  Watt  Then  why  are  we  having  this  discussion  now.'  It  tnat 
should  not  have  higher  priority  than  minority  representation  in 
Congress,  why  am  I  going  to  give  it  overriding  preference  over  get- 
ting minority  representation  in  Congress? 

Mr  Griffith.  Congressman,  your  error  is  one  ot  tocus.  you  are 
looking  solely  at  the  issue  of  race,  and  I  am  urging  that  we  look 
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at  the  totality,  at  all  of  these  factors,  and  they  are  being  dis- 
regarded. In  the  congressional  district  case  of  Shaw  v.  Reno  those 
factors  were  disregarded. 

Mr.  Watt.  For  92  years  in  North  Carolina  we  looked  at  those 
traditional  criteria  that  are  so  time  honored,  and  the  result  of  that, 
the  bottom  line,  the  result  of  it  was  that  we  got  no,  no,  no,  zero, 
zero,  zero  minority  representation  in  Congress  from  North  Caro- 
lina. 

Now  should  I  continue?  How  long  should  I  continue  to  give  those 
the  kind  of  credibility  and  priority  without  striving  to  get  some  mi- 
nority representation?  How  long  must  I  wait  for  you  all  to  be  color- 
blind? 

Mr.  Griffith.  The  "you  all"  is  "we  all"  because  we  are  in  this 
boat  together. 

Mr.  Watt.  How  long  must  I  wait  for  us  to  be  colorblind? 

Mr.  Griffith.  When  you  create  a  positive  incentive  for  racial  bloc 
voting  and  racial  polarization  among  both  white  and  black  voters, 
that  is  a  travesty,  that  is  an  undoing  of  the  goals  of  section  2  of 
the  Voting  Rights  Act. 

Mr.  Watt.  How  long  would  you  suggest  I  wait  before  I  complain? 

Mr.  Griffith.  I  have  not  waited  very  long  in  Mississippi,  and  I 
see  the  progress,  and  I  have  outlined  it:  Representative, 
Congressperson,  individual  elected  party,  on  the  basis  of  State, 
local,  and  Federal  offices,  item  for  item.  Take  a  look  at  that.  These 
are  real  areas  of  progress,  they  are  realistic. 

Mr.  Watt.  How  long  did  they  wait  in  Mississippi  before  Mike 
Espy? 

Mr.  Griffith.  I  will  admit  to  you  there  is  a  past  history  of  dis- 
crimination. You  have  got  to  get  beyond  that,  and  the  problem  with 
anybody  who  litigates  these  cases  is,  you  will  hear  from  the  plain- 
tiffs side  and  from  the  legal  foundations,  that  there  is  a  past  his- 
tory of  discrimination.  I  say  that  there  are  lingering  effects  of  dis- 
crimination that  become  dissipated,  past  history  becomes  remote 
history  at  a  point  in  time,  and  I  think  in  many  places  in  this  coun- 
try we  have  reached  it. 

Mr.  Watt.  How  long  does  it  take? 

Mr.  Griffith.  It  depends  upon  the  jurisdiction.  In  many  places 
when  you  create  a  Zorro  district  that  Johnny  Appleseed  apparently 
drew,  such  as  in  Hays  v.  State  of  Louisiana,  or  you  create  what  is 
called  the  bug-splattered-on-the-windshield  district  in  North  Caro- 
lina, you  wait  a  little  bit  longer  than  that,  and  in  some  cases  you 
don't  wait  because  you  can  move  forward  with  biracial  cooperation, 
white  crossover  voting  that  puts  black  candidates  into  office  as  in 
the  State  of  Mississippi  and  as  in  the  Second  Congressional  Dis- 
trict of  my  State. 

Mr.  LiCHTMAN.  How  many  of  the  black  members  of  the  Mis- 
sissippi Legislature  come  from  white  districts? 

Mr.  Griffith.  Bare  majorities,  50,  51  percent.  I  could  certainly 
give  you  a  list  before  the  day  is  out.  I  could  fax  it  to  you  if  you 
would  like. 

Ms.  Whitaker.  May  we  please  hear  from  Prof  Allan  Lichtman, 
and  then  we  will  go  to  Mr.  Richard  Samp  who  has  been  very  pa- 
tiently waiting. 
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Mr.  LiCHTMAN.  I  began  my  opening  statement  with  the  notion 
that  the  real  problem  in  the  losses  of  Reconstruction  was  not  white 
racism  but  people  of  good  will  under  the  misconception  that  Gov- 
ernment has  gone  too  far  and  that  intervention  is  an  obstacle  to 
the  colorblind  society. 

I  think  we  see  the  same  problem  evidenced  today,  which  is  why 
I  did  jump  in  on  Mr.  Taylor.  He  clearly  is  a  person  of  good  will, 
a  person  who  clearly  has  interests  in  mind  of  racial  equality  and 
racial  progress.  However,  I  think  there  Mr.  Taylor  and  other  people 
of  good  will  are  clearly  operating  under  a  series  of  fundamental, 
basic,  factual  misconceptions,  which  is  why  so  many  of  the  com- 
ments today  by  those  invited  on  the  other  side  have  been  either  in 
terms  of  sheer  generalities  or,  when  they  have  gotten  factual,  have 
been  incorrect. 

That  is  why  I  asked  you,  Mr.  Taylor,  you  make  the  statement 
that  Mel  Watt's  district  unites  people  who  have  nothing  in  com- 
mon. I  asked  you  to  be  specific  to  justify  that,  because  there  now 
is  a  record  in  Shaw  v.  Reno.  As  a  responsible  journalist  you  could 
have  looked  at  that  record  and  you  would  have  seen  in  that  record 
socioeconomically,  politically,  under  things  that  count  for  represen- 
tation, the  communities  put  together  in  Mel  Watt's  district  have  a 
lot  more  in  common  than  surrounding  suburban  areas.  Yet  your 
commentary  was  purely  at  the  level  of  generality,  that  people  who 
are  separated  can't  be  put  together.  Again,  I  am  not  saying  there 
is  any  ill  will,  here,  but  I  am  saying  there  is  a  fundamental  mis- 
conception. 

Similarly,  Mr.  Markman  says  that  these  districts  are  65  percent 
optimized  minority  districts  and  35  percent  whites  are  put  in  them 
merely  as  filler  people.  Again,  as  a  basic  factual  matter,  that  is 
fundamentally  incorrect.  The  specific  district  that  Elaine  Jones 
pointed  out,  Eddie  Bemice  Johnson's  district  in  Dallas,  is  not  65 
percent  black,  it  is  50  percent  black  in  its  racial  composition.  Mr. 
Watt's  district  is  53  percent  black  in  its  voting  age  composition. 
The  so-called  bug-splattered  district.  District  No.  1  in  North  Caro- 
lina, is  53  percent  black  in  its  voting  age  composition. 

It  is  simply  factually  incorrect  that  the  districting  process  has 
somehow  produced  these  65  percent  optimized  districts  as  opposed 
to  producing  the  most  racially  diverse  districts  we  have  ever  had 
in  the  history  of  redistricting  in  the  United  States. 

Again,  if  you  look  to  North  Carolina,  which  not  until  1992  had 
any  twentieth  century  black  representation,  all  those  districts 
were,  in  fact,  65  percent  or  more  optimized,  except  they  were  65 
percent  or  more  optimized  whites.  That  gets  to  my  next  point,  that 
somehow  racial  gerrymandering,  or  let's  call  it  race-conscious  dis- 
tricting to  get  the  pejorative  out  of  it,  is  a  creation  of  the  1982  vot- 
ing rights  amendments— as  if  the  1980  round  of  redistricting  m 
North  Carolina,  which  created  the  notorious  hook  district  to  avoid 
creating  a  black  majority  district  and  created  all-white  majority 
districts,  was  somehow  purely  colorblind  districting  and  had  abso- 
lutely nothing  to  do  with  race. 

Let's  get  to  the  next  misconception,  this  notion  that  somehow  it 
is  the  enforcement  of  the  Voting  Rights  Act,  somehow  it  is  the  rem- 
edy, that  is  creating  racially  polarized  voting  and  that  is  blocking 
interracial  coalitions  in  a  race-neutralized  society.  Nothing  could  be 
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farther  from  the  truth.  You  have  got  to  prove  rigorously  in  a  court 
of  law  that  racially  polarized  voting  exists  before  you  can  even  use 
the  remedies  under  the  Voting  Rights  Act. 

We  also  have  a  laboratory  to  test  this,  the  U.S.  Congress.  Look 
at  the  Senate.  There  are  no  black  majority  States.  These  white 
States  could  certainly  elect  blacks  in  proportion  to  the  population, 
yet  what  is  the  black  representation  in  the  Senate?  One  in  100. 

Look  to  the  House,  on  the  other  hand,  where  you  have  39  Mem- 
bers out  of  435.  With  one  or  two  exceptions,  where  do  they  come, 
black  districts?  Are  the  white  districts  or  the  white  States  electing 
blacks?  They  are  not.  The  clear  laboratory  evidence  again  shows 
that  this  is  a  fundamental  misconception  and  a  fundamental  mis- 
understanding. When  these  misconceptions  begin  to  get  cleared  up 
and  the  reality  of  racially  polarized  voting  and  the  reality  of  what 
these  districts  really  represent  is  known,  I  would  hope  we  won't 
make  the  same  mistake  this  time  that  we  made  after  the  last  re- 
construction and  we  won't  have  to  go  through  another  hundred 
years  of  remedy. 

Mr.  DURBIN.  Thank  you. 

We  are  going  to  go  to  Richard  Samp  now,  and  then  we  are  going 
to  go  back  to  Mr.  Baer,  and  then  we  are  going  to  have  the  last 
question  from  Mr.  Taylor. 

Mr.  Samp.  The  fundamental  misconception  that  Professor 
Lichtman  referred  to  that  somehow  people  don't  believe  that  there 
really  is  racially  polarized  voting  going  on,  I  don't  know  who  be- 
lieves that.  I  think  everybody  here  in  this  room  agrees  that  racially 
polarized  voting  is  a  major  problem  in  this  country,  and  I  also 
think  most  people  in  this  room  would  agree  that  we  ought  to  do 
whatever  we  can  to  try  to  eliminate  it.  What  I  am  very  concerned 
about — and  I  think  I  will  be  echoing  a  lot  of  what  Mr.  Griffith 
said — is  that  by  the  kinds  of  districts  that  we  have  set  up  as  a  re- 
sult of  the  1982  amendments,  we  are  simply  going  to  be  increasing 
the  extent  of  that  racially  polarized  voting  that  everybody  admits 
already  does  exist.  It  seems  to  me  that  is  an  empirical  question 
that  people  can  start  studying  in  districts  such  as  Congressman 
Watt's  district. 

But  one  of  the  problems  the  moment  you  set  up  a  district  that 
is  not  contiguous  and  is  not  compact  is  that  people  within  that  dis- 
trict are  going  to  know  the  individuals,  the  candidates,  far  less 
well.  I  would  venture  to  guess  that  people  within  the  Charlotte 
area  know  of  you.  Representative  Watt,  much  better  based  on  your 
past  experience  within  that  area  than  people  in  the  Durham  area 
do.  People  who  are  in  a  compact  district  have  an  opportunity  to 
meet  the  candidates.  There  is  going  to  be  television  and  newspaper 
articles  that  are  going  to  appear  about  those  candidates  that  are 
going  to  be  focusing  on  that  race.  People  are  going  to  get  a  chance 
to  talk  to  people  who  know  that  candidate  well,  and  hopefully  can- 
didates can  to  a  greater  extent  be  judged  based  on  characteristics 
other  than  their  race. 

But  when  you  have  people  who  are  150  miles  away  voting  in  the 
same  congressional  district  where  the  focus  is  not  going  to  be  solely 
on  that  race,  because  after  all  we  have  got  four  or  five  districts  that 
have  little  tentacles  in  that  area,  the  one  salient  fact  that  people 
in  Durham  are  going  to  know  is  who  is  the  black  candidate  and 
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who  is  the  white  candidate.  That,  it  seems  to  me,  is  going  to  lead 
to  increased  racially  polarized  voting.  That  is  something  we  need 
to  get  away  from. 
Mr.  DURBIN.  Mr.  Baer. 

Mr.  Baer.  Yes,  I  am  going  to  speak  briefly  about  juries.  Con- 
gressman Hyde  mentioned  discrimination  in  juries,  and  I  just 
wanted  to  talk  about  that  as  an  analogy. 

In  this  country  at  some  points  in  our  history  there  has  been  dis- 
crimination in  grand  juries,  and  in  these  grand  jury  discrimination 
cases  people  were  excluded  based  on  being  of  different  colors  and 
signing  up  on  jury  forms  and  so  on.  What  was  done  was  remedied 
essentially  by  ensuring  that  blacks  and  Latinos  were  no  longer  ex- 
cluded from  the  grand  jury.  In  the  same  way,  section  2  and  section 
5  prevent  exclusion  of  Latinos  and  African-Americans,  Asian-Amer- 
icans, and  native  Americans  from  electing  representatives,  and  in 
a  similar  way,  discrimination  in  the  selection  of  the  petit  jury  in 
recent  cases  has  been  held  unconstitutional  and  now  discrimination 
against  women. 

Those  petit  jury  cases,  I  would  say,  are  analogous  to  the  Presley 
case.  That  is,  it  is  one  thing  to  say  you  can  have  a  representative, 
it  is  another  thing  that  you  can  actually  participate  in  jury  deci- 
sions. So  by  excluding  powers  of  those  who  are  elected,  you  are  es- 
sentially preventing  them  from  making  decisions,  and  we  don't 
want  that  discrimination. 
Mr.  DURBIN.  OK. 

Mr.  Taylor,  did  you  have  some  brief  comments? 
Mr.  Taylor.  Yes.  I  would  like  to  respond  principally  to  some  very 
powerful,  I  think,  points  made  by  Congressman  Watt,  and  I  agree 
with  a  great  deal  of  what  he  said,  and  in  the  course  of  that  I  want 
to  confess  an  overstatement  or  perhaps  an  error. 

Of  course,  people  in  Congressman  Watt's  district  have  things  in 
common  with  each  other,  and  to  the  extent  that  I  said  otherwise 
I  retract  that.  The  point  I  meant  to  make  is  that  by  the  traditional 
districting  criteria  which  are  largely  geographical  compactness, 
they  don't  have  that  in  common  with  each  other. 

What  they  clearly  do  have  in  common  with  each  other,  among 
other  things,  is  significant  concentrations  of  urban  people,  in  par- 
ticular of  urban  poor,  and  I  don't  deny  the  congressman's  point  that 
that  is  a  fact  that  can  properly  be  taken  note  of  in  redistricting, 
that  commonality. 

I  think  these  are  all  matters  of  degree,  I  think  I  am  somewhere 
in  the  middle  of  this  panel,  although  we  tend  to  polarize,  to  coin 
a  phrase,  what  troubles  me  is  that  if  carried  to  the  limits  of  its 
logic,  it  seems  to  me  that  when  Congressman  Watt  says,  "I  have 
things  in  common  with  urban  people  in  Durham,  not  with  subur- 
ban people  nearer  to  where  I  live  in  Charlotte,"  if  carried  to  the 
limits  of  its  logic,  what  that  seems  to  suggest  is,  we  should  junk 
geographical  districting  altogether.  We  should  get  rid  of  the  system 
we  have  had  since  the  founding  of  the  Republic,  and  we  should 
choose  Members  of  Congress  at  least  perhaps  by  electing  people 
solely  from  racial  groups;  that  would  be  the  black  candidate,  the 
Hispanic  candidate,  or  whatever,  or  perhaps  social  class,  socio- 
economic— I  mean  split  it  up  any  way  you  will. 
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The  traditional  and,  I  think,  healthy  focus  has  been  on  a  degree 
of  geographical  compactness,  and  anything  that  gets  to  too  far 
away  from  that  causes  me  concern. 

And  I  suppose  the  last  point  is,  of  course  we  have  polarized  vot- 
ing, we  have  had  a  long  history  of  it.  It  seems  to  me  if  what  we 
want  to  do  is  get  away  from  it  some  day,  I  am  not  sure  how  we 
accomplish  that  by  carrying  racial  gerrymandering  to  the  limits  of 
its  logic. 

Mr.  DURBIN.  Thank  you. 

We  will  turn  it  back  to  my  colleague,  Paige  Whitaker, 

Mr.  Watt.  May  I  just  make  one  comment  in  response  to  not  only 
what  Mr.  Taylor  said,  but  we  all  tend  to  make  our  points  by  exag- 
gerating arguments.  I  want  to  make  one  point  to  everybody  is — and 
I  can  make  it  in  response  to  Mr.  Taylor's  question — if  you  take  an 
argument  to  its  furthest  extreme:  Would  you  junk  geographic  con- 
siderations completely?  My  response  to  that  is,  I  would  junk  geo- 
graphic considerations  completely  if  it  is  necessary  to  have  rep- 
resentation, diverse  representation,  in  the  Congress  of  the  United 
States.  I  wouldn't  junk  it  and  throw  it  out. 

But  I  have  got  90  some  years  of  history  in  North  Carolina  that 
suggest  to  me  that  the  use  of  these  traditional  criteria  that  Mr. 
Griffith  talked  about  and  using  this  geographic  consideration  has 
resulted  in  that  which  is  uppermost  in  my  value  system  being  jeop- 
ardized and  trampled  on,  and  that  is  representation  in  the  process. 
So  let's  not  take  all  these  arguments  to  their  extremes. 

We  are  doing  this  hopefully — I  mean  in  the  best  of  all  possible 
worlds,  as  a  temporary  proposition.  You  all  seem  to  suggest  that 
it  is  going  to  make  temporary  longer,  but  I  don't  necessarily  believe 
that.  I  mean  I  think  what  happened  in  E spy's  case  is  a  prime  ex- 
ample. He  was  able  to  get  in.  Once  people  got  familiar  with  him, 
then  he  became  an  acceptable  alternative  to  whites  who  might  oth- 
erwise have  been  elected.  I  think  the  same  thing  I  see  happening 
in  all  of  these  States.  Once  we  get  in  and  people  find  out  that  we 
are  not  terrible  people,  it  will  help  to  undercut  and  shorten  the  pe- 
riod of  racial  polarization,  and  I  hope  that  happens.  I  mean  I  can't 
prove  it  to  you  with  any  great  degree  of  reliability,  but  I  can  tell 
you  that  I  am  willing  to  take  my  chances  on  that  happening  rather 
than  just  waiting  on  the  regular  course  of  events  to  happen  while 
I  am  outside  the  system  and  waiting  on  nature  to  take  its  course. 

Mr.  DURBIN.  Thank  you  for  your  insights,  Congressman. 

Ms.  Whitaker.  We  are  drawing  to  the  close  of  this  very  spirited 
and  interesting  debate,  and  we  thank  you  all. 

In  closing,  we  would  like  to  ask  you  to  make  a  final  statement, 
and  if  you  could,  in  the  interests  of  times,  to  limit  yourselves  to  a 
minute. 

Mr.  Watt.  I  have  made  mine  already. 

Ms.  Whitaker.  OK. 

We  would  like  you  to  address  yourself,  generally  speaking,  to  the 
future  of  the  Voting  Rights  Act,  where  you  see  it  going  or  where 
you  think  it  should  go  into  the  21st  century  in  view  of  public  opin- 
ion, what  is  going  on  in  the  courts,  and  what  you  see  going  on  in 
the  legislature.  I  would  like  to  start  with  Mr.  Chairman,  if  you 
have  any  comment,  please. 

Mr.  Edwards.  Let  me  go  at  the  end. 


333 

Ms.  Whitaker.  ok. 

Ms.  Elaine  Jones.  Oh,  nice  to  see  you. 

STATEME^^^  of  penda  d.  hair,  assistant  counsel,  naacp 

LEGAL  DEFENSE  AND  EDUCATION  FUND 

Ms.  Hair.  Thank  you.  I  am  Penda  Hair. 

Mr.  Watt.  You  are  the  colorblind  version. 

Ms.  Hair.  I  am  a  staff  attorney  with  the  NAACP  Legal  Defense 
Fund,  and  I  am  sitting  in  for  Elaine  Jones. 

I  think  in  terms  of  where  the  Voting  Rights  Act  is  going,  the 
question  that  this  very  useful  session  seems  to  ultimately  point  to, 
is,  are  we  going  to  have  any  remedy  or  are  we  going  to  have  no 
remedies?  Are  we  going  to,  as  Congressman  Watt  says,  let  nature 
take  its  course,  or  are  we  going  to  intervene  in  the  form  of  the  Vot- 
ing Rights  Act  to  push  nature  along,  assuming  that  nature  means 
getting  to  a  system  of  color-blindness.  I  think  my  view  and  cer- 
tainly the  view  of  the  NAACP  Legal  Defense  Fund,  is  that  nature — 
whatever  that  means — has  not  brought  us  to  a  situation  where  rac- 
ism and  race  consciousness  has  been  purged  from  society  and  that, 
in  fact,  in  many  situations  strong  remedies  are  needed. 

So  we  certainly  support  continued  enforcement,  vigorous  enforce- 
ment of  the  Voting  Rights  Act,  and  in  particular  the  Presley  case 
we  think  does  need  to  be  addressed  by  Congress  in  order  to  bring 
about  remedies  for  the  extreme  type  of  exclusion  that  was  found  to 
exist  in  that  case. 

Mr.  Durbin.  Mr.  Markman. 

Mr.  Markman.  I  would  say  again  I  think  that  the  Voting  Rights 
Act  as  currently  understood  is  transforming  America  in  very  det- 
rimental ways.  Some  of  us  on  this  panel  apparently  think  that 
color  consciousness  is  necessary  in  the  short  run.  Others  of  us,  in- 
cluding myself,  think  that  by  exacerbated  color  consciousness  we 
will  never  get  beyond  it. 

We  are  leaving  for  our  children  a  legacy  of  a  much  different 
America  than  we  have  traditionally  known,  and  again  I  would 
highlight  the  issue  of  cumulative  voting.  I  am  not  necessarily  op- 
posed to  cumulative  voting  myself  in  every  context,  but  to  suggest 
that  the  language  of  section  2  requires  that  cumulative  voting  be 
considered  a  practical  remedy  around  the  country  is,  I  think,  to 
give  the  courts  extraordinary  authority  to  do  something  very  radi- 
cal in  our  system  that  was  never  the  subject  of  debate  and  that  was 
never  the  subject  of  consideration  by  the  Congress.  I  think  that  the 
courts  can  only  consider  things  like  cumulative  voting  because  the 
language  of  the  Voting  Rights  Act  is  so  unclear  and  lacks  any  kind 
of  internal  core  value. 

Mr.  Durbin.  Professor  Karlan. 

Ms.  Karlan.  Well,  I  have  litigated  a  number  of  cumulative  vot- 
ing cases  where  we  used  cumulative  voting  as  a  remedy,  and  in  all 
of  those  cases  we  persuaded  the  defendants  that  it  was  a  superior 
system  because  not  only  did  it  give  representation  for  the  first  time 
to  blacks  in  several  of  these  places,  it  also  gave  representation  to 
Republicans  for  the  first  time,  and  it  seems  to  me  that  even  Repub- 
licans can  be  a  disenfranchised  minority  group  sometimes. 

Where  is  the  Voting  Rights  Act  going?  Well,  if  you  look  at  the 
way  that  administrations,  both  Democratic  and  Republican,  enforce 
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it,  it  is  quite  vigorous  and  quite  progressive.  If  you  look  at  the  way 
State  legislatures  are  starting  to  negotiate  with  the  Justice  Depart- 
ment, it  is  quite  vigorous  and  quite  progressive. 

If,  on  the  other  hand,  you  look  at  what  12  years  of  conservative 
activism  on  the  bench  is  producing,  then  you  get  a  very  different 
view.  What  frightens  me  about  Shaw  v.  Reno  more  than  anything 
else  is  that  instead  of  interpreting  the  statute  there,  what  Justice 
O'Connor  did  was  to  interpret  the  Constitution,  suggesting  that  the 
Court,  like  the  Court  in  the  second  reconstruction  which  struck 
down  a  number  of  congressional  attempts  to  deal  with  problems  of 
racial  justice,  will  once  again  step  in  with  its  notion  of  a  colorblind 
Constitution  and  stop  the  progress  that  the  political  system  has 
made  both  on  the  national  and  State  levels  by  enforcing  the  Voting 
Rights  Act. 

One  last  point  on  that  is  just  to  point  out  that  in  Presley  v. 
Etowah  County,  it  wasn't  just  the  plaintiffs  who  argued  the  Voting 
Rights  Act  covered  the  discrimination  there,  it  was  also  the  U.S. 
Department  of  Justice.  So  this  was  not  a  case  in  which  the  political 
branches  took  the  Court's  side  against  a  group  of  minority  plain- 
tiffs, the  political  branches  were  there  with  the  minority  plaintiffs. 

Mr.  DURBIN.  Mr.  Samp. 

Mr.  Samp.  Well,  I  am  happy  that  Professor  Karlan  can  agree 
with  me  that  the  political  process  ought  to  be  permitted  to  run  its 
course,  and  I  don't  think  that  Congress  should  do  anything  to  inter- 
fere with  the  ability  of  State  legislatures  to  make  the  kind  of 
progress  that  has  been  made  over  the  last  30  years  in  terms  of  de- 
creases in  racial  polarization  and  in  terms  of  increase  in  represen- 
tation for  racial  minority  groups.  Any  changes  in  the  Voting  Rights 
Act  which  have  the  effect  of  increasing  racial  polarization  should 
absolutely  be  avoided,  and  certainly  any  attempt  to  overrule  the 
Presley  case  would  be  one  such  unfortunate  step. 

Mr.  DURBIN.  Mr.  Baer,  do  you  want  to  go  next? 

Mr.  Baer.  Sure. 

The  future  of  the  Voting  Rights  Act  is  really  the  future  of  our 
Nation.  That  is,  what  really  the  Voting  Rights  Act  reflects  is  a  his- 
tory of  exclusion,  and  if  we  change  the  Voting  Rights  Act  will  be- 
come obsolete,  so  hopefully  some  time  soon  we  won't  have  residen- 
tial segregation  or  racially  polarized  voting.  Maybe  that  will  be 
past  history,  and  maybe  equal  employment  and  economic  and  edu- 
cational opportunity  will  be  current  history  and  we  won't  have  the 
need  for  the  Voting  Rights  Act.  So  really  what  happens  to  the  Vot- 
ing Rights  Act  is  a  reflection  of  what  will  happen  in  all  other  parts 
of  our  country. 

Mr.  DURBIN.  Mr.  Griffith. 

Mr.  Griffith.  I  share  the  concerns  of  Congressman  Watt  and  I 
think  of  any  minority  elected  official  who  asks  how  long  we  should 
wait.  I  don't  think  anybody  should  wait  forever,  and  I  don't  think 
we  ought  to  sit  around  twiddling  our  thumbs.  But  I  do  feel  that  if 
we  promote  racial  gerrymandering  and  we  promote  race-based 
stereotyping  of  the  type  that  has  been  engaged  in  Hays  v.  State  of 
Louisiana  and  the  Shaw  v.  Hunt  remand  trial,  if  we  promote  that, 
we  are  promoting  the  very  worst  things  that  can  occur  in  our  sys- 
tem of  American  democracy.  It  will  have  a  corrosive  effect  upon 


335 

race  relations.  It  will  have  a  corrosive  effect  upon  coalition  building 
among  white  citizens  and  black  citizens. 

I  feel  very  strongly  that,  not  to  use  the  apartheid  rhetoric — I 
think  the  term  "apartheid"  surfaced  in  the  Shaw  v.  Reno  decision 
in  an  unusual  context,  but  when  we  start  talking  about  such  things 
as  authenticity  assumptions  that  Professor  Guinier  has  advocated, 
saying  that  blacks  can  only  represent  blacks,  the  only  representa- 
tive that  a  black  can  have  is  one  with  that  skin  pigmentation,  I 
think  it  is  a  travesty.  I  think  we  are  presuming  race-based  commu- 
nities of  interest  by  doing  that.  We  are  stereotyping  voters,  we  are 
doing  things  that  the  Founding  Fathers  never  would  have  dreamed 
could  be  done,  we  are  going  backward.  I  think  the  fears  that  the 
subcommittee  expressed  in  some  of  the  minority  reports  that  were 
filed  in  the  1982  amendments  are  starting  to  come  to  the  surface 
now.  One  of  those  was  that  this  type  of  tendency  to  promote  race- 
based  remedial  action  is  going  to  be  a  divisive  factor  in  local  com- 
munities by  emphasizing  the  role  of  racial  politics.  I  am  afraid  we 
are  retreating  from  some  of  the  admirable  goals  of  access  and  equal 
opportunity,  particularly  in  the  remedy  context  where  cumulative 
voting  has  only  been  utilized  not  as  a  court-ordered,  msindated  so- 
lution but  as  an  agreed  solution  in  consent  decrees.  In  the  State 
of  Illinois  where  cumulative  voting  was  utilized,  it  was  abandoned 
in  1980,  and  the  reasons  are  all  set  out  in  my  statement. 

I  don't  believe  Federal  courts  should  get  into  the  business  of  pro- 
moting a  novel  experimental  system  that  will  inevitably  lead  to  in- 
creased racial  polarization  and  ultimately  proportional  representa- 
tion. I  think  that  is  where  we  are  headed. 

Mr.  DURBIN.  Professor  Lichtman. 

Mr.  Lichtman.  America  is  indeed  a  very  different  place  than  it 
was  30  years  ago  when  not  a  single  African-American  from  the 
Southern  States  sat  in  the  Halls  of  Congress  of  the  United  States. 
Today  American  Government  is  more  racially  diverse  than  at  any 
time  in  its  history  and  more  responsive  to  racial  diversity  than  at 
any  time  in  its  history.  Even  10  years  ago,  we  would  have  not  had 
a  Congressman  Mel  Watt  from  North  Carolina  sitting  here  to  ex- 
plain to  us  what  it  means  to  have  been  excluded  from  politics  for 
92  years,  and  we  all  would  have  been  very  much  the  poorer  for  it. 

I  believe  that  it  is  the  racial  diversity  represented  by  Mel  Watt 
in  our  Government  that  is  by  far  the  best  hope  to  transcend  ra- 
cially-polarized voting  and  to  promote  interracial  coalitions,  and 
that  hope  is  clearly  supported  by  the  factual  history  which  shows 
rising  white  support  for  African-American  and  other  minority  poli- 
ticians once  they  are  elected  to  office,  like  Mike  Espy  and  like  Mel 
Watt,  regardless  of  the  particular  shape  of  their  districts.  America 
will  remember  Mel  Watt  long  after  they  forget  what  his  district 
looked  like. 

Finally,  it  may  well  ultimately  be  necessary,  depending  on  how 
the  whole  Shaw  v.  Reno  litigation  comes  down,  for  Congress  to 
reexpress  its  compelling  interest  in  remedying  voting  discrimina- 
tion and  explicitly  indicate  that  such  interest  transcends  geo- 
graphic considerations  in  districting. 

Mr.  DURBIN.  Professor  Lund. 

Mr.  Lund.  Yes,  I  want  to  take  this  opportunity  to  disagree  with 
Mr.  Markman  and  Mr.  Griffith,  both  of  whom  indicated  that  they 
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thought  that  the  future  of  the  Voting  Rights  Act  was  in  the  direc- 
tion of  proportional  representation  with  that  as  the  ultimate  goal. 
I  think  that  is  an  understatement. 

As  long  as  you  have  an  effects  test  of  the  kind  that  you  have  in 
the  1982  amendments  to  the  Voting  Rights  Act,  proportional  rep- 
resentation won't  be  enough.  Those  who  benefit  from  racial  gerry- 
mandering will  always  have  something  more  they  can  ask  for  and 
always  something  more  that  they  will  ask  for.  I  will  give  a  couple 
of  examples,  one  from  today. 

Professor  Lichtman  at  one  point  told  us — and  I  take  his  word  for 
it — that  black  Americans  are  about  11  percent  of  the  voting  age 
population.  At  another  point  in  his  remarks  he  said  there  is  1  Sen- 
ator in  100,  and  I  think  he  suggested  that  it  was  a  shamefully  low 
number. 

The  more  important  example,  I  think,  is  the  writing  of  Professor 
Guinier.  I  think  that  is  one  indication  of  where  voting  rights  litiga- 
tion would  head  after  you  got  proportional  representation  and  I 
think  is  probably  an  inevitable  result  of  the  kind  of  test  that  Con- 
gress created  in  the  1982  amendments.  Unless  the  Supreme  Court 
puts  a  stop  to  it  under  the  Constitution  which  they  haven't  shown 
very  much  inclination  to  do,  that  is  probably  where  we  are  headed. 

Mr.  DURBIN.  Ms.  St.  Cyr. 

Ms.  St.  Cyr.  I  would  just  like  to  encourage  the  continuation  of 
the  Voting  Rights  Act  and  strong  enforcement  of  it. 

As  I  said  before,  we  have  just  begun  to  make  some  gains  as  re- 
cently as  1992,  and  if  we  are  going  to  continue  to  have  hope  and 
look  forward  to  a  better  representation,  look  forward  to  a  brighter 
future  in  this  country,  I  would  strongly  encourage  more  enforce- 
ment of  the  Voting  Rights  Act. 

Mr.  DURBIN.  Mr.  Taylor. 

Mr.  Taylor.  Again,  I  would  love  to  see  something  approximating 
proportional  representation  in  this  country  if  it  happened  spontane- 
ously. It  won't  any  time  soon  for  the  reasons  that  have  been  point- 
ed out  today,  although  I  think  the  elections  of  people  like  Senator 
Moseley-Braun  and  former  Gov.  Douglas  Wilder  of  Virginia  do  indi- 
cate that  blacks  are  not  always  doomed  to  exclusion  in  the  absence 
of  racial  gerrymandering. 

The  real  question,  it  seems  to  me,  is  how  much  should  Congress 
and  the  courts  do  to  push  us  toward  proportionate  representation. 
In  my  view,  they  need  to  do  some,  where  there  is  strong  proof  of 
polarized  voting  with  exclusionary  effects  and  where  remedy  is  pos- 
sible without  creating  undue  distortions  in  terms  of  bizarrely 
shaped  districts  or  other  distortions. 

But  I  think  there  are  strong  impulses  in  the  country  and  on  this 
panel  to  pursue  the  goal  of  racial  proportionality  in  a  headlong 
fashion  while  throwing  other  considerations  overboard.  I  under- 
stand and  respect  that  impulse,  but  I  fear  it  points  toward  a  long- 
term  result  of  freezing  our  electorate  into  a  collection  of  rival  racial 
factions.  In  the  long  run,  I  don't  think  that  would  benefit  anybody, 
certainly  not  racial  minorities  in  a  country  that  for  a  long  time  is 
going  to  have  a  very  lopsided  white  majority. 

Mr.  DURBIN.  Thank  you,  Mr.  Taylor. 

Mr.  Chairman. 
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Mr.  Edwards.  Well,  thanks  to  the  moderators  and  thanks  to  the 
panel  of  witnesses  of  different  views  but  very  sophisticated  and 
knowledgeable  views,  and  we  are  grateful  for  that. 

What  we  are  searching  for  you  all  addressed  very  intelligently. 
What  the  Subcommittee  on  Civil  Rights  will  be  doing  for  the  rest 
of  this  year,  and  I  can't  plan  any  further  than  that,  is  to  work  on 
a  remedy  for  what  we  think  was  a  bad  decision  in  Presley.  We 
didn't  have  the  votes  or  any  help  from  the  White  House  when  we 
first  wrote  it,  but  it  now  appears  that  we  could  be  on  the  way. 

But  the  larger  subject,  after  being  here  32  years,  is  of  course, 
that  we  are  far,  far  ahead  of  where  we  were  32  years  ago.  We  had 
massive  support  in  1964  and  1965  for  the  omnibus  bill  where  actu- 
ally a  lot  more  Republicans  voted  for  those  bills  than  Democrats. 
Why?  Because  the  solid  South  voted  against  us;  82  percent  of  the 
Republicans  voted  both  for  the  Voting  Rights  Act  and  for  the  omni- 
bus bill  in  1964. 

But  I  am  disturbed,  and  you  have  been  helpful,  all  of  you,  be- 
cause of  civil  rights  generally.  For  the  last  12  or  13  years  they  have 
been  seriously  chipped  away  by  the  Supreme  Court.  We  worked 
ourselves  half  to  death  in  1991  by  reversing  a  number  of  them,  but 
they  are  out  there,  and  most  of  them  were  in  employment  areas. 

But  Shaw  V.  Reno  was  sort  of  the  coup  d'etat,  and  I  could  trace 
some  of  the  despair  of  African-Americans  in  this  country  to  the  fact 
that  in  civil  rights  they  v/ere  receiving  so  little  attention.  I  wouldn't 
be  surprised  if  that  had  to  do  with  the  rise  or  the  respect  that  a 
lot  of  people  have,  not  for  what  Louis  Farrakhan  has  been  saying 
and  the  fact  that  African-Americans  are  talking  about  a  new  politi- 
cal party. 

It  seems  that  the  progress  in  civil  rights  has  slowed  down  and 
the  progress  in  voting  rights  has  slowed  down.  At  least  for  my  six 
colleagues,  including  Mel  Watt  here,  because  of  the  Supreme  Court 
decision,  which  I  found  completely  unnecessary,  and  which  is  still 
on  the  books  and  is  not  anything  that  we  anticipate  is  possible  to 
reverse. 

So  let  me  invite  more  comments  in  writing.  We  have  a  record, 
and  we  would  like  to  augment  it  with  suggestions  and  comments. 
You  have  all  been  very  helpful,  and  we  are  very  grateful. 

So  with  that,  Mel,  we  were  delighted  to  have  you  here,  and  you 
have  made  a  major  contribution.  All  of  you  made  great  contribu- 
tions. 

Thank  you  very  much. 

The  subcommittee  is  adjourned. 

[Whereupon,  at  12:18  p.m.,  the  subcommittee  adjourned.] 
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WEDNESDAY,  MAY  25,  1994 

House  of  Representatives, 
Subcommittee  on  Civil  and  Constitutional  Rights, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  at  9:33  a.m.,  in  room  2237,  Raybum 
House  Office  Building,  Hon.  Don  Edwards  (chairman  of  the  sub- 
committee) presiding. 

Present:  Representatives  Don  Edwards,  Barney  Frank,  Henry  J. 
Hyde,  Howard  Coble,  and  Charles  T.  Canady. 

Also  present:  Melody  Barnes,  assistant  counsel,  and  Kathryn 
Hazeem,  minority  counsel. 

Mr.  Edwards.  Good  morning  and  welcome.  I'm  Don  Edwards  of 
California,  the  chairman  of  the  Judiciary  Committee's  Subcommit- 
tee on  Civil  and  Constitutional  Rights,  and  I  have  been  here  a  long 
time.  This  is  my  32d  year.  So  I  was  a  member  of  the  House  Judici- 
ary Committee  when  the  Voting  Rights  Act  was  passed  in  1965 
and,  of  course,  although  the  voting  rights  bill  was  terribly  impor- 
tant, the  major  omnibus  civil  rights  bill  in  1964.  That  was  a  great 
year  in  the  history  of  the  country.  I  think  that  we  stand  proud 
throughout  the  world,  chiefly  because  we  made  up  our  minds  as  a 
nation  to  get  rid  of  racial  discrimination  by  law  and  not  to  wait 
until  it  melted  away  on  its  own. 

In  the  early  1980's,  I  guess  maybe  1979,  Mr.  Hyde  and  I— Mr. 
Hyde,  who  I  will  introduce  in  a  minute,  is  the  ranking  minority 
member  of  the  subcommittee — decided  that  it  was  time  to  update 
the  Voting  Rights  Act  and  to  acquaint  ourselves  with  what  was 
going  on  in  the  country.  We  traveled  throughout  portions  of  the 
United  States  to  try  to  see  what  was  what.  Frankly,  we  were 
shocked  at  the  discrimination  in  voting  that  still  existed  in  the 
country  despite  the  1965  Voting  Rights  Act.  So  we  came  back  and 
in  1982  we  brought  to  the  House  the  Voting  Rights  Amendments 
of  1982.  Since  then  we  have  chiefly  exercised  oversight. 

We  are  concerned  these  days  because  there  is  lots  of  action  going 
on  in  voting.  We  think  that  we  need  some  more  oversight  and  some 
discussion  from  experts.  We  need  education  as  to  what  the  next 
step  should  be.  We  find  that  there  is  much  discussion  and  a  lot  of 
uneasiness  because  of  Shaw  v.  Reno,  but  nobody  has  come  forth 
with  a  response  to  it  or  to  tell  us  or  suggest  to  us  that  something 
should  be  done.  We  are  very  grateful  for  the  experts  who  are  here 
today.  It  is  very  nice  of  you  to  be  here. 

I  now  yield  to  Mr.  Hyde. 

Mr.  Hyde.  Thank  you  very  much,  Mr.  Chairman. 

(339) 
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Parenthetically,  Mr.  Edwards  is  retiring  at  the  end  of  this  term. 
He  has  had  32  years  in  Congress.  While  Mr.  Edwards  and  I  never 
agree  on  anything,  including  what  day  it  is,  I  will  tell  you  it's  a 
terrible  loss  to  Congress  when  he  leaves.  It  will  be  a  diminishing 
of  the  experience  and  the  judgment  and  the  wisdom  and  the  civility 
and  the  knowledge  that  Don  has  built  up  over  those  long  years  of 
service.  I  will  miss  him  a  great  deal. 

I  want  to  thank  Thomas  Durbin  and  L.  Paige  Whitaker  for  their 
magnificent  presiding  and  moderating  of  this  very  important 
forum.  The  right  to  vote  is  probably  the  most  important  of  the 
rights.  It's  more  important  than  the  right  of  free  speech.  If  they  let 
you  talk  your  head  off  but  you  can't  vote,  you  can't  implement  your 
ideas  or  your  views,  then  talking  isn't  all  that  significant.  They  are 
both  very  important  but  the  right  to  vote  is  primary. 

The  extent  to  which  Americans  are  afforded  the  right  to  vote  is 
the  subject  matter  of  what  we  are  discussing  today.  The  purpose 
of  the  Voting  Rights  Act  was  to  fulfill  the  promise  of  the  15th 
amendment  to  ensure  that  artificial  distinctions  based  on  race 
played  no  role  in  an  individual's  ability  to  exercise  his  or  her  right 
to  vote. 

Thirty  years  later,  evidently  we  have  turned  this  principle  on  its 
head.  Race  has  become  the  preeminent  factor  in  drawing  lines  for 
electoral  districts.  Racial  gerr3rniandering  is  no  longer  a  sin  but  a 
virtue.  In  Florida,  Cuban-Americans,  African-Americans,  and  Mexi- 
can-Americans are  battling  each  other  to  draw  the  maximum  num- 
ber of  race-based  safe  State  senate  seats.  Some  have  complained, 
and  I  share  their  concerns,  that  the  Voting  Rights  Act,  which  was 
designed  to  guarantee  equal  opportunities  to  participate  in  the 
electoral  process,  is  quietly  being  transformed  into  a  government- 
sanctioned  ethnic  spoils  system. 

In  any  event,  we  have  a  diverse  and  very  experienced  and  knowl- 
edgeable panel  to  explore  these  interesting  questions.  I  sure  want 
to  thank  Don  Edwards  for  calling  this  meeting  so  we  can  discuss 
these  important  issues.  Thank  you. 

Mr.  Edwards.  Thank  you  very  much,  Mr.  Hyde. 

We  welcome  the  gentleman  from  North  Carolina,  Mr.  Coble.  Do 
you  have  a  statement? 

Mr.  Coble.  Mr.  Chairman,  I  have  no  prepared  statement.  I  pre- 
sume, Henry,  that  you  were  saying  good  things  about  the  distin- 
guished gentleman  from  California. 

Mr.  Hyde.  I  was  indeed. 

Mr.  Coble.  I  will  reiterate  that,  Mr.  Chairman.  You  will  indeed 
be  missed  when  you  invade  the  West  again. 

I  think  we  in  this  country  very  obviously  are  casual  about  the 
right  to  vote.  I  read  not  too  long  ago  where  there  was  a  vote  some- 
where in  the  South.  Twelve  percent  of  the  eligible  voters  took  the 
time  to  go  to  the  polls  to  vote.  Conversely,  we  pick  up  the  paper 
frequently  and  see  people  who  are  willing  to  die  for  the  right  to 
vote.  So  you  are  right,  Henry.  This  is  indeed  a  very  cherished  privi- 
lege that  we  ought  to  exercise  more  zealously  in  this  country. 

Mr.  Chairman,  I  have  two  meetings  simultaneously  going  on 
now,  so  I  am  going  to  be  going  back  and  forth.  I  appreciate  your 
recognizing  me,  Mr.  Chairman. 
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Mr.  Edwards.  I  thank  you  for  your  kind  personal  words  and  I 
thank  you,  Mr.  Hyde,  also. 

Mr.  Hyde,  I  wonder  if  you  would  introduce  the  panel. 

The  gentleman  from  Florida.  I'm  sorry.  Do  you  have  a  statement? 

Mr.  Canady.  No  statement,  Mr.  Chairman. 

Mr.  Hyde.  He  is  so  professorial  looking  that  you  assumed  he  was 
one  of  the  panelists. 

I  will  introduce  the  panel  at  your  direction,  Mr.  Chairman. 

Mr.  Edwards.  Would  you  be  kind  enough  to  introduce  the  panel 
and  our  friends  from  the  Library  of  Congress  who  have  been  so 
helpful. 

Mr.  Hyde.  Yes,  I  will 

On  my  immediate  left  is  Thomas  Durbin,  the  Legislative  Attor- 
ney and  head  of  the  Courts  Section,  American  Law  Division,  Con- 
gressional Research  Service. 

On  his  immediate  left  is  L.  Paige  Whitaker,  Legislative  Attorney 
of  the  American  Law  Division,  Congressional  Research  Service. 

Today  we  will  have  the  Honorable  Tyrone  Brooks,  who  is  a  mem- 
ber of  the  Georgia  State  Legislature  and  president  of  the  Georgia 
Association  of  Black  Elected  Officials. 

Chandler  Davidson,  a  professor  of  sociology  at  Rice  University  in 
Houston,  TX.  Professor  Davidson  is  the  coeditor  of  "Quiet  Revolu- 
tion in  the  South:  The  Impact  of  the  Voting  Rights  Act  1965-1990." 

Ira  Glasser  is  executive  director  of  the  American  Civil  Liberties 
Union  and  a  well-known  television  personality. 

Brenda  Wright  is  director  of  the  voting  rights  project  at  the  Law- 
yers' Committee  for  Civil  Rights  Under  Law. 

Anthony  Chavez  is  director  of  the  voting  rights  project  at  the 
Mexican-American  Legal  Defense  and  Education  Fund. 

The  Rev.  Jesse  Jackson,  who  is  not  here  yet,  is  president  and 
founder  of  the  National  Rainbow  Coalition,  Inc. 

Margaret  Fung  is  executive  director  of  the  Asian  American  Legal 
Defense  and  Education  Fund. 

I  have  already  introduced  Tom  Durbin  and  Paige  Whitaker. 

Charles  Cooper  is  a  partner  with  the  law  firm  of  Shaw,  Pittman, 
Potts  &  Trowbridge.  He  formerly  served  as  Assistant  Attorney  Gen- 
eral in  the  Office  of  Legal  Counsel  in  the  Reagan  administration 
and  has  been  active  in  litigating  legislative  and  congressional  re- 
districting  plans. 

Carl  Hampe  is  with  the  law  firm  of  Paul,  Weiss,  Rifkind,  Whar- 
ton &  Garrison.  He  served  in  the  Department  of  Justice  during  the 
Bush  administration  and  as  counsel  to  the  Senate  Judiciary  Com- 
mittee for  Senator  Alan  Simpson. 

Dr.  Timothy  O'Rourke  is  professor  and  head  of  the  department 
of  political  science  at  Clemson  University  in  South  Carolina.  He 
has  served  as  an  expert  witness  in  voting  rights  litigation,  includ- 
ing Shaw  V.  Hunt  and  James  v.  City  of  Sarasota. 

Tony  Snow,  who  is  not  here  yet,  is  a  nationally  syndicated  col- 
umnist with  the  Detroit  News,  a  columnist  for  U.S.A.  Today,  a 
commentator  on  National  Public  Radio,  and  a  regular  contributor 
to  "McLaughlin  Group,"  "Crossfire,"  and  "Inside  Politics." 

I  understand  Elizabeth  McCaughey,  who  was  scheduled  to  be 
with  us,  has  been  nominated  for  the  Office  of  Lieutenant  Governor 
on  the  Republican  ticket  in  New  York  and  probably  will  have  to 
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make  an  acceptance  speech  or  something  this  afternoon.  So  she  will 
not  be  with  us. 
Those  are  the  introductions,  Mr.  Chairman. 

STATEMENT  OF  THOMAS  M.  DURBIN,  LEGISLATIVE  ATTOR- 
NEY, AMERICAN  LAW  DIVISION,  CONGRESSIONAL  RE- 
SEARCH SERVICE 

Mr.  DURBIN.  I'm  Tom  Durbin,  as  you  have  heard,  and  this  is 
Paige  Whitaker.  We  are  election  attorneys  at  the  Congressional  Re- 
search Service.  We  have  been  asked  to  serve  as  moderators  and  we 
have  also  been  asked  to  give  a  brief  presentation  on  some  of  the 
introductory  issues  on  the  Voting  Rights  Act. 

In  accordance  with  the  founding  principles  of  the  Congressional 
Research  Service,  whatever  we  say  will  be  neutral,  objective  and 
nonpartisan. 

What  I  want  to  do  first  in  my  presentation  is  to  go  back  and  talk 
about  philosophically,  historically  the  right  to  vote. 

Why  is  it  today  with  the  Voting  Rights  Act  that  we  still  struggle 
with  the  right  to  vote?  Today  we  consider  it  an  inalienable  right. 
But  if  you  go  back  to  the  1700's  and  1800's  of  our  country,  it  was 
not  a  right.  We  based  our  suffrage,  our  right  to  elect  officials,  on 
English  common  law,  and  under  English  common  law  the  right  to 
vote  or  the  right  of  suffrage  or  the  privilege  to  vote  was  very  lim- 
ited. If  you  were  not  a  white,  a  male,  a  landowner,  and  a  taxpayer, 
most  likely  you  could  not  vote. 

When  you  look  at  the  founding  documents  of  our  Constitution, 
the  original  articles  of  our  Constitution  do  not  mention  the  right 
to  vote.  The  Declaration  of  Independence  does  not  mention  the 
right  to  vote.  The  first  10  amendments,  the  Bill  of  Rights,  do  not 
mention  the  right  to  vote.  What  you  have  is  a  situation  in  which 
the  right  to  vote  was  not  granted  to  everybody. 

We  are  the  greatest  democracy,  and  how  can  we  as  a  great  de- 
mocracy give  this  right  to  vote  when  in  the  past  we  didn't  do  it? 
Fortunately,  in  our  articles  of  the  Constitution  we  provided  for  arti- 
cle V  which  allowed  us  to  change  the  Constitution  by  constitutional 
amendment. 

From  1787,  when  the  Constitution  was  enacted,  until  1868  you 
did  not  see  the  terms  "right  to  vote."  In  1868,  with  the  great  15th 
amendment,  for  the  first  time  the  right  to  vote  appeared  as  "The 
right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  any  State  on  account  of  race, 
color,  or  previous  condition  of  servitude."  This  amendment  gave 
black  Americans,  African-Americans  a  special  privilege.  They  are  a 
protected  minority  when  it  comes  to  the  Federal  and  State  electoral 
processes.  It  separates  them  from  any  other  minority. 

We  see  in  our  Constitution  an  evolutionary  process  of  the  right 
to  vote.  In  1920,  with  the  19th  amendment,  women  were  granted 
the  right  to  vote.  In  1960,  with  the  23d  Amendment,  you  have  citi- 
zens of  the  District  of  Columbia  being  given  the  right  to  vote  for 
electors  for  President  and  Vice  President.  And  in  1964,  the  24th 
amendment  abolished  poll  taxes  and  any  other  tax  on  the  right  to 
vote  that  the  States  were  imposing.  And  in  1971,  the  26th  amend- 
ment granted  the  right  to  vote  to  citizens  18  years  of  age  and  older. 
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What  you  have  basically  is  an  evolutionary  process  by  constitu- 
tional amendment  enforcing  the  right  to  vote  and  guaranteeing  the 
right  to  vote. 

However,  when  you  look  at  African-American  and  black  Ameri- 
cans, for  97  years,  from  1868  to  1965,  there  was  pervasive  discrimi- 
nation by  the  States  and  local  political  subdivisions  in  regard  to 
the  right  to  vote,  because  in  our  Constitution  the  qualifications  to 
vote  were  basically  left  to  the  States.  Because  of  this  pervasive  dis- 
crimination and  because  our  Federal  judicial  system  could  not  cor- 
rect that  adequately  and  in  a  timely  fashion,  an  act  had  to  be  cre- 
ated. 

Section  2  of  the  15th  amendment  provided  that  Congress  has  the 
power  to  enforce  the  right  of  black  Americans  to  vote  by  appro- 
priate legislation.  So  it  took  97  years  before  we  really  began  to  en- 
force this  right  to  vote,  and  that  was  in  1965.  As  the  Voting  Rights 
Act  was  amended  in  1970,  1975,  and  1982,  we  see  that  protected 
right  of  black  Americans  being  expanded  to  include  other  protected 
minorities,  and  those  were  protected  language  minorities  such  as 
Hispanic-Americans,  Asian- Americans,  American  Indians,  and 
Alaskan  Natives. 

I  want  to  now  turn  this  over  to  Paige  Whitaker,  who  will  give 
you  a  brief  presentations  on  the  Voting  Rights  Act. 

STATEMENT  OF  L.  PAIGE  WHITAKER,  LEGISLATION  ATTOR- 
NEY, AMERICAN  LAW  DIVISION,  CONGRESSIONAL  RE- 
SEARCH SERVICE 

Ms.  Whitaker.  Before  we  begin  today's  discussion,  I  will  be 
briefly  going  over  the  specific  issues  relating  to  the  Voting  Rights 
Act  that  we  hope  will  be  covered  in  today's  discussion. 

First,  we  will  be  starting  today  with  a  discussion  of  the  impact 
of  the  Voting  Rights  Act  and  the  impact  that  it  has  had  specifically 
on  African-American  communities,  Hispanic-  and  Asian-American 
communities. 

In  identifying  the  impact  that  the  Act  has  had,  we  would  encour- 
age you  to  discuss  also  any  problems  you  see  with  the  Voting 
Rights  Act  and  with  voting  rights  in  general  in  this  country  and 
what  you  think  the  cause  of  these  problems  are. 

After  we  have  explored  that  area,  we  will  be  shifting  the  discus- 
sion over  to  the  constitutionality  and  the  policy  rationale  for  voting 
rights  remedies. 

The  two  key  sections  of  the  Voting  Rights  Act,  which  will  tend 
to  be  in  the  center  of  today's  discussion,  are  section  2  and  section 

5- 

Section  2,  of  course,  applies  nationwide,  unlike  section  5,  and  it 
created  a  right  of  action  for  private  citizens  or  the  Government  to 
challenge  discriminatory  voting  practices  and  procedures. 

Section  5,  on  the  other  hand,  applies  only  to  certain  covered  ju- 
risdictions. It  sets  forth  the  preclearance  requirement.  That  is,  cer- 
tain covered  areas  of  the  country  have  to  preclear  any  change  in 
their  voting  practices  or  procedures,  which,  of  course,  includes  re- 
districting  plans,  with  either  the  Department  of  Justice  or  the  U.S. 
district  court  for  the  District  of  Columbia. 
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Then,  as  we  enter  into  a  discussion  of  the  constitutionahty  of  vot- 
ing rights  remedies,  there  are  a  few  court  opinions  that  we  expect 
to  be  covered  today  as  well. 

First,  the  landmark  Supreme  Court  case  of  Thornhurgh  v. 
Gingles.  This  came  down  in  1986.  The  Court  held  that  the  critical 
question  for  any  court  in  determining  whether  a  violation  of  section 
2  of  the  act  has  occurred  is  whether  "as  a  result  of  the  challenged 
practice  plaintiffs  do  not  have  an  equal  opportunity  to  participate 
in  the  political  processes  and  to  elect  candidates  of  their  choice." 
The  Court  said  that  you  have  to  look  at  the  totality  of  the  cir- 
cumstances to  see  if  there  is  a  violation,  and  the  Court  established 
a  new  tripartite  test. 

First,  the  minority  group  must  be  able  to  show  that  it  is  large 
and  geographically  compact  enough  to  constitute  a  majority  in  a 
single  member  district. 

Second,  that  it  is  sufficiently  politically  cohesive. 

Third,  that  the  majority  in  that  case  votes  as  a  block  sufficiently 
to  enable  it  to  usually  defeat  the  minority's  preferred  candidate. 

As  a  result  of  that  Thornburgh  case,  many  courts  have  construed 
the  Voting  Rights  Act  in  the  redistricting  area  to  mean  create  mi- 
nority majority  districts  wherever  possible. 

Then  we  had  all  of  a  sudden  a  bit  of  a  divergence  last  year  with 
Shaw  V.  Reno,  another  case  that  will  inevitably  come  up  in  today's 
discussion.  That  was  decided  in  June  1993.  The  Court  in  Shaw 
held  that  if  a  redistricting  scheme  is  so  bizarre  and  so  irrational 
on  its  face  that  it  can  be  understood  only  to  be  a  racial  gerry- 
mander that  it  will  pass  constitutional  muster  if  a  court  finds  that 
it  is  narrowly  tailored  to  further  a  compelling  governmental  inter- 
est. For  example,  a  community  interest  or  geographical  compact- 
ness. 

The  underlying  principle  in  Shaw  was  that  racially  gerry- 
mandered redistricting  plans  are  subject  to  the  same  strict  scrutiny 
that  other  State  legislation  that  classifies  citizens  on  the  basis  of 
race  is  subject  to. 

Finally,  the  last  case  that  we  expect  will  come  up  is  last  Decem- 
ber's Federal  court  case,  a  three-judge  court  case  in  Louisiana  in 
the  style  of  Hays  v.  Louisiana.  In  that  case  the  district  was  shaped 
like  a  "Z"  and  was  commonly  referred  to  as  the  Mark  of  Zorro  Dis- 
trict. 

In  that  decision  the  court  applied  the  holding  in  Shaw  and  found 
that  the  unusually  shaped  district  was  an  unconstitutional  racial 
gerrymander,  because  it  was  not  narrowly  tailored  to  further  a 
compelling  governmental  interest.  Therefore,  the  court  found  that 
the  plaintiffs  right  to  equal  protection  under  the  14th  amendment 
was  violated  by  that  particular  redistricting  plan.  That  was  the 
first  case  we  saw  where  a  lower  court  applied  the  Shaw  holding. 

Finally,  toward  the  end  of  today's  discussion  we  would  like  the 
participants  to  discuss  and  focus  on  the  future  of  the  Voting  Rights 
Act.  We  would  like  you  to  take  into  account  public  sentiment,  legis- 
lative activity,  and  also  judicial  interpretation  of  the  act. 

Then,  as  a  wrap-up,  we  will  provide  all  the  participants  with  1 
minute  to  make  any  closing  remarks  if  they  so  choose. 

Now  I  will  turn  it  over  to  Tom,  who  is  going  to  set  some  of  the 
ground  rules  for  today's  discussion. 
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Mr.  DURBIN.  As  moderators,  we  will  need  your  cooperation  in  let- 
ting us  know  when  you  want  to  speak.  Obviously,  sometimes  a 
number  of  hands  will  go  up,  and  we  are  going  to  put  your  names 
in  order.  We  will  be  alternating  between  a  majority  witness  and 
minority  witness  where  it  is  feasible  so  we  can  get  both  sides  in. 

Ms.  Whitaker.  Also,  at  the  same  time  we  would  like  to  encour- 
age, as  much  as  we  can  within  those  confines,  as  free  an  open  an 
exchange  as  possible.  When  you  are  seeking  recognition,  feel  free 
during  your  period  to  pose  questions  to  one  another  based  on  a 
statement  that  you  have  heard  or  to  pose  questions  to  the  group 
as  a  whole.  We  would  encourage  that  as  well.  As  Tom  said,  as  we 
moderate  we  will  be  alternating  as  best  we  can  between  minority 
and  majority  witnesses  so  that  there  is  a  balanced  presentation. 

The  first  question  that  we  would  like  to  pose  to  the  group  and 
open  up  for  discussion  is,  what  impact  do  you  see  that  the  Voting 
Rights  Act  has  had  on  the  African-American,  Hispanic  and  Asian 
communities?  Would  anyone  like  to  start? 

Professor  Davidson. 

Mr.  Davidson.  I  will  say  a  few  words  on  it. 

Ms.  Whitaker.  Thank  you. 

STATEMENT  OF  CHANDLER  DAVIDSON,  PROFESSOR  OF 
SOCIOLOGY,  RICE  UNIVERSITY 

Mr.  Davidson.  I  have  been  involved  in  a  project  that  has  gone 
on  for  several  years  now  to  try  to  get  a  sense  of  the  progress  which 
blacks  and  Mexican-Americans  in  the  South  have  made  as  a  result 
of  the  Voting  Rights  Act. 

Our  project  has  involved  two  sorts  of  things.  On  the  one  hand, 
we  have  tried  to  build  a  narrative  history  of  the  struggle  for  black 
voting  rights  primarily  in  the  South  since  the  end  of  the  Civil  War. 
I  want  to  address  now  and  probably  in  the  course  of  the  2V2  hours 
that  if  you  lose  sight  of  the  historical  context,  you  miss  a  lot  of 
what  is  going  on. 

We  were  struck,  first  of  all,  by  the  large  number  of  disfranchising 
mechanisms  in  the  eight  so-called  section  5  States  that  we  uncov- 
ered from  the  period  of  1868,  the  beginning  of  Reconstruction,  up 
to  the  present.  We  identified  over  60  different  mechanisms,  some 
of  the  same  mechanisms  from  State  to  State,  but  a  large  number 
of  different  laws  that  had  been  put  into  effect  to  make  it  more  dif- 
ficult, if  not  impossible,  for  blacks  to  vote  during  this  period. 

Most  of  us  over  the  age  of  50  have  spent  most  of  our  lives  watch- 
ing the  courts  and  civil  rights  activists  and  the  Congress  try  to  de- 
stroy these  barriers  to  registration  and  voting  on  the  part  of  mi- 
norities. They  have  just  about  succeeded,  although  not  entirely. 

There  were  four  mechanisms  that  were  clearly  put  into  effect 
sometime  over  the  last  100  years  to  impede  blacks  in  their  at- 
tempts to  vote  that  are  still  on  the  books  today.  Some  of  them  that 
have  gone  off  the  books  have  gone  off  in  the  last  10  to  15  years — 
after  the  Voting  Rights  Act  had  actually  been  passed. 

A  study  of  11  Southern  States  by  Prof.  Jim  Alt  of  Harvard  has 
shown  that  for  the  most  part  the  1968  Voting  Rights  Act  did  what 
it  was  supposed  to  do,  and  that  is,  by  abolishing  the  literacy  test 
in  the  Southern  States  that  still  had  them,  it  opened  up  the  politi- 
cal process  to  blacks  in  a  way  that  had  not  been  opened  since  Re- 
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construction  times.  As  a  result  of  his  research,  he  predicts  that 
sometime  in  the  1990's  the  registration  rates  of  Southern  blacks 
and  Southern  whites  will  probably  converge. 

So  on  the  question  of  disfranchisement,  it  looks  to  me  as  a  result 
of  our  research  that  a  good  deal  of  progress  has  been  made  and 
that  the  Voting  Rights  Act  can  take  a  great  deal  of  the  credit  for 
it. 

The  second  focus  of  our  research  has  been  on  minority  vote  dilu- 
tion. I  assume  that  most  of  the  people  in  this  room  know  what  that 
is,  but  just  for  the  record,  it  consists  of  laws  and  practices  that  in 
combination  with  the  tendency  of  whites  to  vote  one  way  and 
blacks  to  vote  another  or  some  other  minority  to  vote  another  way, 
blacks  or  other  minorities  are  prevented  from  electing  candidates 
of  their  choice  to  office. 

One  of  the  things  that  we  discovered  in  looking  at  the  history  of 
the  eight  section  5  States  is  that  a  movement  got  under  way  in  the 
late  1940's,  not  long  after  Smith  v.  Alright,  the  Supreme  Court  de- 
cision outlawing  the  white  primary  in  1944,  among  white  officials 
in  various  Southern  States  to  put  into  effect  laws  anticipating  the 
destruction  of  the  Jim  Crow  system  so  far  as  voting  was  concerned. 
These  was  laws  were  designed  to  prevent  blacks  in  the  South,  once 
they  obtained  the  right  to  actually  go  to  the  polls  and  cast  a  ballot, 
from  electing  candidates  of  their  choice  to  office. 

I  think  one  of  the  signal  accomplishments  of  the  research  per- 
formed by  the  various  people  involved  in  this  project — there  are  27 
people,  lawyers,  and  scholars — is  that  we  have  shown  in  a  system- 
atic form  the  way  in  which  laws  were  put  on  the  books  in  most  of 
the  southern  States  in  the  1940's,  1950's  and  the  1960's  as  a  fall- 
back to  make  it  more  difficult  for  blacks  to  have  a  chance  to  exer- 
cise their  full  voting  rights,  even  at  a  time  when  they  were  able 
to  actually  go  to  the  polls  and  vote.  I  don't  think  the  widespread 
nature  of  movement  to  put  these  laws  on  the  books  in  the  Southern 
States  has  been  fully  appreciated. 

I  don't  want  to  monopolize  the  conversation  here,  but  let  me  in 
the  next  minute  or  two  spell  out  a  couple  of  the  things  that  we 
looked  at  and  some  of  our  findings  with  regard  to  the  ability  of 
blacks  in  the  South  and  Mexican-Americans  in  Texas  to  elect  can- 
didates of  their  choice  to  office. 

With  regard  to  the  U.S.  Congress,  in  1964  there  were  no  blacks 
representing  the  South  in  Congress.  The  first  two  blacks  elected 
from  the  South  since  the  late  19th  century  were  elected  in  1972, 
Barbara  Jordan  of  Texas  and  Andrew  Young  of  Georgia. 

In  1988,  before  the  most  recent  round  of  redistricting,  we  had  4 
blacks  elected  to  Congress  from  the  11  States  in  the  South,  and  in 
1993  there  were  17.  Virtually  all  of  the  blacks  elected  to  Congress 
from  the  South  during  the  period  of  the  second  Reconstruction  were 
elected  from  districts  that  were  majority  black,  or  in  a  couple  of 
cases,  such  as  Craig  Washington's  district,  a  majority  of  blacks  plus 
Hispanics.  Virtually  all  of  those  districts  were  created  as  a  result 
of  the  Voting  Rights  Act  and  the  Justice  Department  exercising  its 
oversight  as  a  result  of  the  act. 

Much  the  same  history  is  true  with  regard  to  blacks  in  Southern 
legislatures.  In  1964  there  were  only  two  black  legislators  from  the 
11  Southern  States.  In  1993  there  are  213.  And  virtually  all  of 
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these  gains  were  the  result  of  the  creation  of  new  majority  black 
districts. 

I  haven't  looked  at  1990  yet.  Our  project  only  goes  up  to  1990. 
But  in  the  1970's  and  the  1980's  less  than  2  percent  of  all  majority 
white  legislative  districts  in  the  South  elected  blacks  to  office. 
That,  too,  seems  to  be  primarily  the  result  of  the  oversight  of  the 
Justice  Department  as  a  result  of  section  5  and  section  2. 

Ms.  Whitaker.  I  think  Professor  Davidson  has  given  us  an  excel- 
lent historical  perspective.  Does  anyone  have  any  additional  com- 
ments they  would  like  to  make  on  the  impact? 

Mr.  Tony  Snow. 

STATEMENT  OF  TONY  SNOW,  COLUMNIST 

Mr.  Snow.  Actually,  I  would  just  like  to  ask  a  question.  When 
you  were  looking  at  the  voting  patterns  in  the  South,  were  there 
any  changes  in  the  percentage  of  white  voters  who  voted  for  black 
candidates,  especially  in  the  last  series  of  congressional  elections? 
Have  you  disaggregated  white  voters? 

Mr.  Davidson.  We  did  not  look  at  the  white  voting  patterns 
within  the  white  districts.  As  I  say,  I  haven't  looked  at  what  has 
happened  in  the  1990's,  but  there  was  no  change  between  the 
1970's  and  the  1980's  with  regard  to  the  percentage  of  majority 
white  districts  who  elected  blacks  to  the  State  legislatures. 

Mr.  Snow.  I  am  just  curious.  Another  thesis  is,  let's  hope  that 
Americans  are  less  bigoted  and  that  it  is  not  simply  the  drawing 
of  the  districts  but  also  the  fact  that  people  do  have  more  open 
minds  when  they  are  selecting  candidates.  I  would  presume  that 
we  have  broken  down  a  few  barriers  and  we  don't  simply  have  to 
solve  our  problems  by  drawing  lines.  That's  why  I  was  curious 
about  the  change  in  voting  patterns. 

Mr.  Davidson.  We  did  look  at  the  question  of  the  election  of 
blacks  to  office  in  southern  cities  and  at-large  election  systems  that 
were  majority  white  from  the  early  1970's  to  the  late  1980's.  We 
did  indeed  find  that  there  was  some  increase  in  the  percentage  of 
blacks  who  were  elected  in  these  at-large  cities  that  had  main- 
tained an  at-large  system  from  the  early  1970's  to  the  late  1980's. 

The  other  side  of  that  is  that  when  you  compare  cities  that  had 
gone  from  at-large  to  either  single  member  districts  or  mixed  plans, 
some  at  large,  some  single  member  seats,  black  representation  in 
those  cities  was  much  higher  than  it  was  between  1974  and  1989 
with  regard  to  the  cities  that  maintained  their  at-large  structure. 

Mr.  DURBIN.  Thank  you.  We  want  to  recognize  Congressman 
Barney  Frank.  I  think  he  may  have  a  statement  or  a  response  to 
one  of  the  points  of  discussion. 

Mr.  Frank.  When  you  talked  about  cities  which  maintained  at- 
large  having  an  increasing  number  of  blacks,  did  you  account  for 
the  increasing  number  of  blacks  that  lived  in  the  cities?  I  guess  if 
they  are  like  other  cities,  the  black  population  has  increased. 

Mr.  Davidson.  Yes,  Congressman. 

Mr.  Frank.  In  terms  of  the  question  of  whites  voting  for  blacks, 
blacks  have  for  over  100  years  been  voting  for  whites.  We  don't 
have  to  prove  that.  We  know  that  blacks  have  always  voted  for 
whites.  In  some  cases  they  have  no  choice.  When  we  talk  about 
whether  or  not  there  is  an  increase  in  whites  voting  for  blacks,  I 
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would  think  two  points.  One,  I  assume  if  we  were  doing  a  compari- 
son it  would  be  whites  voting  for  blacks  who  were  running,  who 
were  nonincumbent. 

The  second  question  which  I  think  would  be  useful,  would  do  two 
separate  things.  I  would  also  assume  that  African-Americans  who 
get  elected  get  very  few  white  votes  the  first  time  but  as  they  run 
for  reelection  increase  their  percentage  of  whites. 

Mr.  Davidson.  That's  true. 

Mr.  Frank.  That  is,  incumbency  allows  them  to  overcome  some 
of  these  things.  If  we  were  checking  increases.  I  wish  somebody 
would.  I  would  be  interested  to  see  if  there  was  that  increase  in 
whites  voting  for  blacks  when  they  had  a  choice  between  a  white 
and  a  black  as  a  nonincumbent,  and  I  would  also  be  interested  in 
seeing  what  the  rate  of  increase  is  once  someone  has  been  elected 
and  people  aren't  dealing  with  stereotypes  anymore,  but  are  deal- 
ing with  each  other. 

I  say  that  because  one  of  the  arguments  is  the  Voting  Rights  Act 
has  been  producing  polarization.  I  believe  in  fact  the  opposite  is  the 
case.  I  think  this  statistic  proves  it.  I  think  what  you  will  find  is 
that  African-Americans  running  for  the  first  time  get  a  much 
smaller  percentage  of  white  votes  than  those  African-Americans 
who  win  the  election  and  run  for  reelection.  The  best  way  to  dimin- 
ish racial  polarization  is  for  blacks  to  be  elected  to  office  and  to  be 
able  to  deal  with  constituents  and  to  get  through  the  stereotypes. 
I  think  that  would  be  an  interesting  set  of  statistical  comparisons. 

Mr.  Davidson.  Can  I  just  add  one  thing  to  that?  In  my  city  of 
Houston  the  pattern  that  we  have  seen  when  we  elect  some  of  our 
city  council  from  districts  and  some  at  large,  the  typical  pattern  of 
a  minority  candidate's  winning  one  of  those  at-large  seats  is  to 
start  out  by  winning  a  district  seat  and  convincing  the  populace 
that  indeed  he  or  she  is  a  good  candidate  and  then  running  at 
large. 

Mr.  Frank.  The  Boston  City  Council  when  I  lived  in  Boston  used 
to  be  all  elected  at-large  and  there  was  a  big  debate  about  how  to 
elect  them.  Some  of  us  pointed  out  that  the  question  was  not 
whether  they  should  be  elected  at  large  but  whether  they  should 
remain  at  large.  [Laughter.] 

Ms.  Whitaker.  We  would  like  to  recognize  Brenda  Wright  and 
then  afterward  Ira  Glasser. 

STATEMENT  OF  BRENDA  WRIGHT,  DIRECTOR,  VOTING  RIGHTS 
PROJECT,  LAWYERS'  COMMITTEE  FOR  CIVIL  RIGHTS  UNDER 
LAW 

Ms.  Wright.  I  wanted  to  follow  up  for  a  moment  on  something 
that  Congressman  Frank  was  observing.  There  is  some  anecdotal 
evidence  of  the  phenomenon  that  you  were  talking  about,  which  is 
that  once  black  or  minority  candidates  have  a  chance  to  serve,  re- 
sistance to  those  candidates  tends  to  go  down  somewhat  among 
whites. 

I  think  the  situation  of  the  current  Secretary  of  Agriculture, 
Mike  Espy,  is  a  good  example  of  that.  He  was  first  elected  to  Con- 
gress in  1986  from  a  majority  black  congressional  district  created 
after  many  years  of  litigation  in  Mississippi.  In  his  first  election  in 
that  district  he  received  only  about  10  percent  of  the  white  vote 
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and  of  course  was  able  to  prevail  because  the  district  was  majority 
black  in  population.  After  he  had  served  in  Congress  and  proved 
that  he  could  in  fact  represent  all  the  people  of  his  district  his  sup- 
port from  white  voters  began  to  go  up. 

I  think  you  do  see  in  that  example  and  in  others  the  fact  that 
drawing  these  majority  minority  districts  rather  than  fostering  ra- 
cial polarization,  as  is  sometimes  claimed,  tends  to  be  the  mecha- 
nism by  which  racial  polarization  and  stereotyped  attitudes  can  be 
in  fact  overcome. 

Mr.  Frank.  I'm  familiar  with  the  phenomenon. 

Ms.  Whitaker.  Mr.  Glasser. 

STATEMENT  OF  IRA  GLASSER,  EXECUTIVE  DIRECTOR, 
AMERICAN  CIVIL  LIBERTIES  UNION 

Mr.  Glasser.  Two  additional  points.  One  is,  although  a  legisla- 
ture does  not  ordinarily  consider  questions  like  burden  of  proof  in 
the  technical,  legal  sense,  the  court  does,  I  still  think  it  is  useful 
in  terms  of  framing  public  policy  and  in  deciding  what  kind  of  leg- 
islative remedies  to  fashion  to  deal  with  the  concept  of  burden  of 
proof  in  response  to  questions  like,  "What  are  whites  likely  to  do? 
Are  they  still  doing  it? 

Given  our  history  and  given  the  ample  evidence  of  continuing 
discrimination  and  prejudicial  feelings  even  where  discrimination 
itself  is  successfully  barred,  I  think  the  burden  of  proof  on  policy- 
makers with  respect  to  something  like  voting  has  to  be  that  until 
there  is  a  fairly  clear  showing  that  whites  are  no  longer  voting  in 
a  racially  polarized  way  in  districts  where  there  has  been  a  history 
of  that,  I  would  not  want  to  see  any  relaxation  of  the  legislative 
remedies  that  have  begun  to  show  some  final  results.  I  think  that 
concept  of  burden  of  proof  has  a  place  here  in  evaluating  answers 
in  the  face  of  inclusive  evidence. 

Second,  I  think  that  the  fact  is,  which  I  assume  everyone  in  this 
room  knows  but  which  is  useful  to  put  on  the  record,  there  has 
been  a  tremendous  amount  of  discussion,  particularly  in  public  set- 
tings, about  the  Shaw  v.  Reno  situation  and  about  majority  minor- 
ity districts  in  general.  There  is  a  tendency  when  you  are  talking 
about  polarization  to  forget  that  these  are  not  apartheid  districts, 
these  are  not  segregated  districts  in  the  sense  that  we  once  had 
segregated  schools  by  law.  These  are  biracial  districts.  The  subject 
district,  Mel  Watt's  district  in  North  Carolina,  the  subject  district 
of  Shaw  V.  Reno  was  53  percent  black  after  it  was  redrawn;  Cyn- 
thia McKinney's  district  is  60  percent;  Corrine  Brown's  district  in 
Florida  is  50  percent;  Eva  Clayton's  district  in  North  Carolina  is 
54  percent,  and  so  on. 

We  are  dealing  here  with  biracial  districts.  The  notion  that  those 
can  be  analyzed  as  if  they  were  racial  apartheid  districts  in  which 
you  didn't  have  to  have  biracial  politics  is  just  factually  absurd.  It 
is  important  always  to  remember  what  we  are  talking  about.  We 
are  not  talking  about  90  percent  districts. 

Third,  I  think  it's  critical  to  remember  a  key  problem  here  about 
using  race  as  a  criterion  for  drawing  district  lines  or  anything  else 
that  we  do.  That  is,  while  it  may  be  true  in  some  perfect  world  that 
if  we  were  starting  on  a  blank  slate,  all  racial  classification  should 
be  subject  to  strict  scrutiny  and  be  presumptively  invalid.  Some  of 
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us  have  worked  a  long  time  to  reach  that  day  and  are  rather  de- 
spondent that  we  have  not  yet  done  so.  But  it's  important  to  re- 
member that  you  can't  have  a  situation  where  the  original  discrimi- 
nation and  the  original  district  lines  in  this  setting  were  not  sub- 
ject to  strict  scrutiny  and  were  done  for  the  purposes  of  grouping 
based  on  race  and  then  come  in  and  apply  the  strict  scrutiny  to  the 
remedy. 

This  is  a  problem  which  occurs  in  all  civil  rights  remedies,  af- 
firmative action  of  all  kinds,  but  it's  a  vexing  problem.  You  can't 
stop  taking  race  into  account  at  the  point  of  remedy  when  you  have 
always  taken  race  into  account  at  the  point  of  discrimination. 
That's  a  problem  one  has  to  continue  to  keep  in  the  forefront  as 
this  kind  of  a  discussion  goes  forward. 

Mr.  DURBIN.  Thank  you. 

Mr.  Tony  Snow. 

Mr.  Snow.  Three  quick  points.  No.  1,  Ms.  Wright's  comment 
about  the  anecdotal  evidence  that  in  fact  incumbent  blacks  draw 
increasing  numbers  of  white  votes.  I  suspect  it  works  both  ways. 
It's  the  power  of  incumbency.  You  get  in  office,  you  do  things,  and 
people  tend  to  support  you.  I  suspect  that  would  work  also  with 
whites  that  have  significant  numbers  of  blacks  in  their  districts. 

No.  2,  the  polarization  thesis.  Mr.  Glasser,  you  were  arguing  that 
whites  should  not  vote  in  blocks  but  presume  that  blacks  do  when 
you  say  that  53  percent  is  constitutive  of  an  effective  minority  dis- 
trict. The  assumption  there  is  that  you  are  going  to  have  almost 
100  percent  block  voting  by  blacks.  I  think  that  does  defeat  some 
of  the  purpose  that  at  least  some  folks  who  are  idealistic  enough 
to  think  about  breaking  down  racial  barriers  were  considering  in 
the  1960's. 

We  do  have  an  imperfect  world.  I'm  not  sure  that  necessarily  you 
are  going  to  overcome  that. 

The  other  thing  that  is  interesting  to  me,  of  course,  is  that  the 
segregation  problem  now  is  worse  in  the  Northeast.  Harvard  also 
is  doing  a  series  of  studies  on  segregation.  The  South  now  is  the 
least  segregated  part  of  our  populace,  and  it  may  be  because  of 
some  of  the  VRA  stuff.  I  think  the  interesting  factor  now  is  that 
you  have  increasing  segregation  in  the  North  and  in  the  industrial 
Midwest  and  there  are  no  remedies  there. 

Mr.  DURBIN.  We  want  to  recognize  the  chairman. 

Mr.  Edwards.  Do  any  of  you  think  that  Shaw  v.  Reno  consists 
of  a  threat  to  the  implementation  of  the  Voting  Rights  Act  and  is 
contrary  to  the  intentions  of  Congress  in  1965?  They  are  threaten- 
ing lawsuits  and  some  of  them  have  already  filed  in  five  States.  Is 
this  something  that  is  going  to  change  the  implementation  of  the 
Voting  Rights  Act? 

Ms.  Whitaker.  Mr.  Glasser. 

Mr.  Glasser.  Yes.  I  think  it  already  is  in  a  very  serious  way  and 
in  a  way  that  is  probably  far  broader  than  the  technical  holding  of 
Shaw.  The  Shaw  holding  really  just  said  that  a  majority  minority 
district  can  be  challenged  under  the  Constitution  when  it's  ex- 
tremely irregular  on  its  face  and  where  there  is  evidence  that  ex- 
treme irregularity  was  a  sole  function  of  racial  gerrymandering. 
Even  then  such  a  district  would  be  constitutional,  Shaw  holds,  if 
the  change  were  not  solely  done  for  reason  of  race.  I  think  the  evi- 
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dence  in  Shaw  will  show  in  remand  that  it  was  not  solely  on  race, 
and  even  if  it  was,  it  can  be  rebutted  by  a  compelling  State  interest 
that  it  need  remedy  racial  discrimination. 

The  problem  that  Shaw  presents  to  those  of  us  who  are  working 
to  implement  the  Voting  Rights  Act  is  not  that  there  are  very  many 
districts  that  present  the  same  problem  that  the  Shaw  district  pre- 
sented. For  that  matter,  we  remain  confident  that  on  remand  we 
can  win  Shaw  v.  Hunt. 

The  real  problem  is  that  a  decision  like  that  opens  up  and  en- 
courages a  far  broader  resistance,  because  it's  a  signal  to  litigants 
to  see  how  far  the  court  might  be  willing  to  go.  We  all  do  that.  The 
Supreme  Court  makes  a  decision;  you  read  between  the  lines;  it's 
not  exactly  clear  what  this  might  be  the  beginning  of;  and  so  every- 
body jumps  into  court  to  make  claims  that  are  far  broader  than  the 
one  that  was  upheld  in  the  particular  case  to  see  if  it  gets  to  the 
Supreme  Court  and  maybe  we  can  get  them  to  reverse  some  other 
things. 

What  is  happening  throughout  the  South  now  is  that  lawsuits 
are  being  filed.  In  Shaw,  as  you  know,  even  traditional  standing 
was  relaxed.  There  was  a  real  double  standard  created.  For  years 
we  have  been  fighting  stricter  and  stricter  standings.  People  claim- 
ing discrimination  in  all  sorts  of  fields — employment,  housing — who 
had  to  prove  personal  injury.  Now  you  had  a  bunch  of  plaintiffs 
who  did  not  even  claim  personal  injury.  Some  of  them  didn't  even 
live  in  the  district  and  they  were  basically  asking  for  an  advisory 
opinion,  which  the  court  was  willing  to  give. 

What  you  have  all  throughout  now  is  cases  that  are  brought  test- 
ing the  new  districts  even  though  the  plaintiffs  are  aware  the  con- 
ditions that  existed  in  the  Shaw  district  are  not  there.  We  are  hav- 
ing, for  example,  to  intervene  as  defendants  in  all  of  those  cases. 
By  we,  I  mean  the  civil  rights  community  in  general. 

While  Congress  cannot  remedy  Shaw  directly  because  it  involves 
the  interpretation  of  the  Constitution,  not  the  Voting  Rights  Act, 
there  are  things  around  the  margin  that  the  Congress  could  do. 

We  are  all  being  overwhelmed  with  these  lawsuits  with  the 
strain  upon  our  resources.  The  continuing  existence,  for  example, 
of  the  inability  to  recover  real  costs  and  expert  witness  fees,  which 
Congress  could  remedy  and  which  I  had  hoped  would  have  been 
remedied  by  now,  is  a  serious  problem  in  these  cases,  particularly 
because  one  is  being  asked  to  prove  all  sorts  of  factual  things.  Also, 
the  use  of  expert  witnesses  in  the  light  of  Shaw  v.  Reno  becomes 
even  more  important.  Cases  are  not  settling.  Everything  is  going 
to  trial.  That  is  important. 

Also,  defendant  intervenors  fees  are  not  recoverable  at  all.  So  the 
very  resources  of  the  civil  rights  community  that  have  been  so  re- 
sponsible for  enforcing  the  Act  are  being  strained  by  the  con- 
sequence of  Shaw  V.  Reno  and  those  consequences  go  far  beyond 
the  relatively  narrow  holding  of  the  case,  if  you  read  it  that  way. 

Ms.  Whitaker.  Thank  you. 

We  would  like  to  recognize  Timothy  O'Rourke,  and  then  after- 
ward Brenda  Wright  and  Charles  Cooper,  in  that  order.  Thank  you. 
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STATEMENT  OF  TIMOTHY  O'ROURKE,  PROFESSOR, 
DEPARTMENT  OF  POLITICAL  SCIENCE,  CLEMSON  UNIVERSITY 

Mr.  O'ROURKE.  I  wanted  to  make  a  few  observations  about  Shaw 
V.  Reno. 

First,  on  the  facts  of  the  case,  North  Carolina's  congressional  dis- 
tricting plan  is  not  a  bona  fide  plan.  The  1st  and  3d  Districts  cross 
over,  as  do  the  12th  and  6th  Districts.  The  State  has  advanced  a 
theory  of  point  contiguity  under  which,  let's  say,  the  red  squares 
on  a  checkerboard  could  constitute  one  district  because  the  red 
squares  touch  at  a  point,  and  the  white  squares  could  be  another 
district  because  they  touch  at  a  point. 

This  theory  of  point  contiguity  is  used  where  the  1st  and  3d  Dis- 
tricts literally  cross  over  one  another  and  where  the  6th  and  12th 
Districts  also  cross  over  one  another.  So  it  is  a  rather  extraordinary 
plan,  setting  aside  race. 

Under  the  theory  of  point  contiguity,  if  it  were  endorsed  by  the 
courts,  geographic  districting  as  we  know  it  would  no  longer  exist. 
States  would  be  free  to  do  whatever  they  pleased  with  respect  to 
the  crafting  of  districts. 

A  second  point  with  regard  to  the  facts  of  the  case  is  that  indeed 
it  is  a  racial  classification.  While  it  is  only  a  slight  majority  black 
district,  it  could  not  be  a  90-percent  black  district  because,  that 
would  violate  another  aspect  of  civil  rights  law.  It  was  designed  in 
effect  to  elect  an  African-American  Congressman  and  it  is  disingen- 
uous to  suggest  otherwise. 

A  final  point  I  would  make  about  the  North  Carolina  plan  and 
the  actions  of  the  Justice  Department  with  respect  to  the  enforce- 
ment of  section  5  is  that  it  is  contrary  to  the  understanding  that 
Congress  had  about  the  results  test  of  section  2  and  the  enforce- 
ment of  section  5  at  the  time  of  the  1982  amendments.  If  Congress- 
men will  indulge  me,  I  would  like  to  read  a  brief  passage  from 
Drew  Day's  testimony  in  the  1981  hearings  on  what  would  become 
the  1982  amendments.  He  was  talking  about  the  Justice  Depart- 
ment's standards  for  enforcement  of  section  5  and  when  the  Justice 
Department  would  object.  He  offers  a  hypothetical: 

Take  the  case  of  redistricting  plans.  In  a  community  with  a  25 
percent  minority  population,  let  us  assume  that  local  officials  can 
create  a  compact  and  contiguous  set  of  four  city  council  districts 
where  minorities  are  likely  to  have  a  sizable  population  advantage 
in  one  district.  When  the  jurisdiction  submits  instead,  however,  a 
plan  that  is  not  compact  or  contiguous,  or  is  otherwise  drawn  in 
a  fashion  that  frustrates  any  prospect  that  minorities  will  gain  con- 
trol of  one  district  in  the  plan,  the  Department  is  likely  to  object. 

On  the  other  hand,  we  might  assume  another  set  of  facts  in 
which  it  can  be  shown  that  no  fairly  drawn  redistricting  plan  will 
result  in  minority  control  of  one  district,  because  of  dispersed  mi- 
nority residential  patterns,  for  example.  The  Department's  re- 
sponse is  not  to  demand  that  the  jurisdiction  adopt  a  crazy  quilt, 
gerrymandered  districting  plan  to  ensure  proportional  minority 
representation. 

And  in  fact,  exactly  what  the  Department  demanded  in  the  case 
of  North  Carolina  was  a  crazy  quilt,  gerrymandered  districting 
plan. 
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Mr.  DuRBiN.  We  would  like  to  welcome  the  Reverend  Jackson. 
Would  you  like  to  make  a  statement  or  respond  to  that  one?  Then 
we  are  going  to  go  to  Brenda  Wright. 

STATEMENT  OF  REV.  JESSE  JACKSON,  PRESIDENT  AND 
FOUNDER,  NATIONAL  RAINBOW  COALITION,  INC. 

Mr.  Jackson.  Let  me  express  my  thanks  to  you.  I  would  feel 
awkward  discussing  this  subject  ordinarily.  I  would  feel  acutely 
awkward  coming  out  of  Selma.  I  feel  embarrassed  coming  out  of 
South  Africa  where  the  power  structure  voted  a  referendum  to  cre- 
ate one  South  Africa  and  knew  that  in  its  voting  it  would  come  out 
No.  2  in  the  national  election.  Our  power  structure,  our  white  ma- 
jority would  never  vote  not  to  come  out  on  top,  not  to  mention  to 
come  out  No.  2. 

We  say  Mandela  is  a  great  Democrat  because  he  guarantees  a 
place  for  minorities.  The  NP  boundaries  are  not  contiguous.  The 
KwaZulu  boundaries  are  not  contiguous.  Low  threshold,  high  par- 
ticipation. We  are  so  fascinated  with  that  Lani  Guinier  definition 
of  proportional  representation  and  shared  power  we  sent  $35  mil- 
lion down  there  to  help  them  with  voter  education,  voter  registra- 
tion, because  they  were  determined  to  have  one  South  Africa. 

There  are  many  ways  that  the  ANC  could  deny  white  participa- 
tion in  South  Africa.  Just  use  numbers  and  overwhelm  them.  There 
are  many  ways  that  they  could  simply  put  de  Klerk  and  Buthelezi 
out  of  business,  but  in  their  spirit  of  and  constitutional  sense  of  de- 
mocracy they  have  chosen  inclusion  rather  than  exclusion  and 
schemes. 

These  lines  are  funny  looking  lines.  We  are  not  fighting  racial 
gerrymandering  only;  we  are  fighting  racial  overwhelming,  the 
overwhelming  use  of  race. 

Last,  what  is  kind  of  painful,  frankly,  is  this  is  29  years  after 
Selma,  and  the  majority  has  not  yet  made  the  decision  to  stop  frus- 
trating attempts  at  inclusion.  Democracy  is  not  based  upon  appear- 
ances; it  is  based  upon  function.  The  function  is  inclusion  rather 
than  exclusion.  The  function  is  representation  for  taxation. 

Funny  lines,  as  I  grew  up  in  South  and  North  Carolina,  was  to 
pay  the  level  of  taxes  we  paid  for  the  number  of  people  we  had  and 
no  representation.  That  was  funny  and  vulgar  and  racist  and 
wrong.  These  lines  are  drawn  in  reaction  to  a  legacy  of  ugly,  per- 
verse, immoral  racism.  Here  what  we  have  done  is  what  they  did 
in  South  Africa. 

Talking  about  reverse  discrimination,  which  is  a  foolish  perver- 
sion, all  the  white  judges  determined  25  years  after  Selma  that 
they  had  found  proof  of  race  discrimination  and  those  judges  rec- 
ommended to  majority  white  State  legislatures  in  every  instance  to 
redraw  lines  not  for  colorblind,  but  for  color  inclusion.  Now  they 
are  talking  about  the  lines  look  funny. 

Of  course  the  lines  look  funny,  because  the  racial  lining  of  the 
country  looks  funny.  We  are  now  having  to  try  to  offset  the  cultural 
impact  of  personal,  biblical,  and  institutional  racism. 

I  leave  here  today  going  on  a  12-day  tour  across  the  South,  im- 
plementing motor-voter.  There  are  22  States  that  won't  implement 
that  yet.  That's  the  law.  In  Baton  Rouge  they  expect  50,000  people 
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to  rally.  The  registrars  will  not  come  to  register  the  people  at  the 
rally,  using  some  technical  excuse. 

The  struggle  of  gerrymandering,  annexation,  at-large,  roll  purg- 
ing, voter  intimidation  is  just  the  unrelenting  will  of  the  majority 
to  impose  tyranny  upon  the  minority.  I  hope  that  the  best  gesture 
of  our  better  angel  will  rise  above  the  perversion  of  good  minds 
talking  a  lot  and  saying  nothing  about  how  to  lock  people  out.  The 
best  America  is  an  inclusive  one. 

When  I  sat  at  that  Mandela  swearing-in,  in  Durbin  I  just 
thought  suppose  ANC  had  used  its  power  to  lock  Buthelezi  out  and 
lock  de  Klerk  out.  They  would  have  been  home  pouting  while  con- 
spiring to  undercut  that  Government.  Instead,  they  have  the  good 
judgment  not  to  get  hung  up  on  how  the  KwaZulu  lines  look  or  how 
NP  lines  look.  They  have  the  good  judgment  to  look  at  the  bigger 
picture  of  one  inclusive  country.  They  aren't  but  a  week  old  and 
they've  got  that  much  sense. 

Mr.  Durbin.  Thank  you.  Reverend  Jackson.  We  want  to  recog- 
nize Congressman  Mel  Watt  who  probably  will  have  a  statement 
here  and  who  will  reinforce  your  ideas  of  the  problems  of  irregular 
lines  and  how  that  should  not  be  the  problem  in  congressional  re- 
districting. 

Congressman  Watt. 

Mr.  Watt.  I  appreciate  the  invitation  to  offer  a  statement,  but 
as  usual  I  always  come  to  these  hearings  for  the  purpose  of  listen- 
ing unless  somebody  provokes  me. 

Mr.  Durbin.  I  see. 

Ms.  Whitaker.  We  would  like  to  recognize  Ms.  Brenda  Wright 
then.  Thank  you. 

Ms.  Wright.  I  was  going  to  comment  on  a  couple  of  points.  One 
is  a  little  bit  of  additional  concrete  history  about  minority  represen- 
tation in  Congress  and  how  recent  that  representation  really  is. 

There  are  at  least  five  Southern  States  which  did  not  elect  an  Af- 
rican-American Representative  to  Congress  during  this  century 
until  1992.  North  Carolina  was  one  of  those  States.  It  was  also 
Florida,  Virginia,  South  Carolina,  and  Alabama.  Each  of  those 
States,  of  course,  with  substantial  African-American  populations. 

That  is  an  incredibly  lengthy  and  recent  history  of  total  exclu- 
sion, so  that  we  are  not  talking  about  history  of  just  a  little  bit  of 
underrepresentation  or  a  little  bit  of  disadvantage  in  the  political 
process.  It's  a  history  of  total  exclusion  of  African-American  office- 
holding. 

Those  five  States  sent  eight  African-American  Representatives  to 
Congress  in  1992  and  it  was  not  because  they  had  suddenly  gotten 
a  lot  of  support  to  run  in  majority  white  districts;  it  was  in  every 
single  case  because  majority  minority  districts  were  created  that 
provided  that  opportunity.  So  I  think  you  have  to  have  that  context 
in  mind  when  you  think  about  the  decision  in  Shaw  v.  Reno,  and 
you  will  not  see  that  history  an3rwhere  in  the  Supreme  Court's 
opinion. 

I  think  that  in  dealing  with  the  issue  of  compactness  you  have 
got  to  keep  a  couple  of  points  in  mind. 

One  is  that  the  States  themselves  in  the  last  decade  or  so  have 
moved  very  far  away  from  treating  compactness  as  an  important 
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criterion,  quite  without  regard  to  the  issue  of  minority  representa- 
tion. 

I  want  to  show  you  the  Fourth  Congressional  District  in  Ten- 
nessee as  a  district  which  extends  for  300  miles.  It  touches  the  bor- 
der of  four  States;  it  contains  two  time  zones;  it  is  a  majority  white 
district  that  was  not  remotely  created  in  order  to  empower  any 
disenfranchised  majority. 

In  a  context  where  States  themselves  are  not  treating  compact- 
ness as  always  the  most  important  criterion  in  their  redistricting 
you  simply  cannot  have  a  double  standard  that  says  that's  all  right 
when  you  are  creating  majority  white  districts  but  it  creates  a  con- 
stitutionally suspect  result  when  the  district  is  majority  minority. 

I  think  there  was  an  exchange  at  the  argument  of  Shaw  v.  Reno 
that  really  summarizes  the  problem  here.  It  was  when  Justice  Ste- 
vens asked  the  attorney  for  the  white  plaintiffs  in  that  case  wheth- 
er under  his  theory  it  would  be  impermissible  to  draw  a  Polish 
ward  in  Chicago.  The  plaintiffs'  attorney  said,  "Well,  no,  of  course 
not."  Justice  Stevens  very  gently  followed  up  and  said,  "Well, 
what's  the  difference?"  The  plaintiffs'  attorney  said,  "A  Polish  ward 
would  not  be  based  on  stereotypes." 

I  think  it's  an  exchange  that  just  illustrates  the  double  standard 
that  is  at  work  when  we  say,  as  Justice  Stevens  said  in  his  dissent 
in  Shaw,  that  it's  all  right  to  draw  districts  to  represent  union 
members  and  to  represent  rural  interests  and  to  represent  Repub- 
licans but  it's  not  all  right  to  draw  district  lines  to  benefit  a  histori- 
cally disenfranchised  minority.  That  result  is  perverse,  and  I  agree 
with  Justice  Stevens'  remarks  along  those  lines. 

Mr.  DURBIN.  Thank  you,  Ms.  Wright. 

We  are  going  to  recognize  Charles  Cooper. 

STATEMENT  OF  CHARLES  COOPER,  PARTNER,  SHAW, 
PITTMAN,  POTTS  &  TROWBRIDGE 

Mr.  Cooper.  Thank  you,  Mr.  Durbin. 

I  just  wanted  to  provide  a  brief  reaction  to  the  points  that  Mr. 
Glasser  made  with  respect  to  the  Shaw  v.  Reno  case.  I  was  struck 
by  what  I  considered  an  uncharacteristically  narrow  and  crabbed 
view  of  the  Court's  holding  from  Mr.  Glasser,  uncharacteristic  in 
that  in  my  experience  other  equal  protection  cases  applying  strict 
scrutiny  have  been  broadly  extended  and  read  by  Mr.  Glasser  and 
those  like  him. 

I  think  this  same  comment  applies  to  the  standing  analysis.  The 
notion  that  individual  residents  of  the  subject  districts,  whatever 
their  race,  or  individual  potential  candidates,  office  seekers,  would 
not  have  standing  to  challenge  under  the  equal  protection  laws  is 
quite  striking,  in  light  of  some  of  the  earlier  positions  taken  by  in- 
dividuals like  Mr.  Glasser,  which  I  think  were  quite  correct. 

I  think  the  key  point  of  Shaw  v.  Reno  wasn't  so  much  irregular 
lines  and  some  kind  of  a  constitutional  test  on  the  shape  of  dis- 
tricts or  their  aesthetic  value.  The  key  point  there  was  the  same 
point  made  in  Gomillion  v.  Lightfoot  when  a  district  was  cut  in  an 
"uncouth,"  I  think  was  the  Court's  term,  shape  which,  when 
matched  with  the  demographics  of  the  community  on  which  it  was 
overlaid,  had  only  one  purpose,  to  exclude  all  blacks  from  that  Ala- 
bama district.  I  think  it  excluded  all  but  four  blacks. 
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There  are  limits  to  what  you  can  do  no  matter  how  creative  you 
are,  and  in  today's  technologically  enhanced  environment  you  can 
get  very  creative  with  who  you  can  exclude  and  who  you  can  in- 
clude in  these  districts. 

But  I  don't  think  the  teaching  of  Shaw  v.  Reno  is  that  a  district 
so  bizarre  can't  be  tolerated.  It  is,  I  believe,  rather  that  a  district 
which  has  its  racial  purpose  written  on  its  face  need  not — the  ra- 
cial intent  in  the  drawing  of  the  district  need  not  be  supplemented 
by  any  other  evidence.  In  Gomillion  v.  Lightfoot  its  purpose  was  on 
its  face,  and  in  Shaw  v.  Reno  its  racial  purpose  was  on  its  face.  You 
didn't  need  testimony  to  say  why  the  lines  were  drawn  the  way 
they  were.  It  was  clear  why  they  were  drawn  the  way  they  were. 

Mr.  Glasser  suggests  there  aren't  many  other  districts  like  that. 
There  are  districts  like  that  in  State  after  State,  because  in  every 
State  with  substantial  minority  populations — and  I've  litigated  in 
most  of  them — race  was  the  single  and  consistent  and  overriding 
factor  that  went  into  the  drawing  of  the  districts.  Once  that  was 
satisfied,  once  the  majority  black  congressional  district  in  North 
Carolina  was  drawn,  other  issues  could  be  addressed:  incumbency, 
political  issues  and  the  rest. 

The  same  in  Louisiana  where  we  just  had  a  recent  decision,  I 
think  mentioned  by  our  moderators,  where  the  second  majority 
black  district  was  struck  down  under  Shaw  v.  Reno  as  a  violation 
of  the  equal  protection  clause  because  it  could  not  satisfy,  at  least 
to  those  judges,  the  compelling  State  interest  case  that  the  Court 
made  clear  applies  to  racial  decisions  no  matter  how  you  prove 
them.  In  that  case  you  just  proved  it  by  looking  at  it.  You  didn't 
need  any  more. 

The  way  I  read  Shaw  v.  Reno,  it  said  that  if  you  can  show  that 
a  district  is  in  an  outcome  determinative  way  based  on  race,  you 
apply  strict  scrutiny  to  it  just  like  you  do  any  other  racial  classi- 
fication. They  remanded  the  case  to  determine  whether  or  not  it 
could  be  justified  by  a  compelling  State  interest  and  was  suffi- 
ciently narrowly  drawn. 

In  the  Louisiana  case,  as  I  read  that  case — Congressman  Ed- 
wards, I  think  it  does  reflect  on  the  question  you  have  asked:  Does 
the  Shaw  v.  Reno  case  represent  a  threat  to  the  Voting  Rights  Act 
or  its  implementation?  I  think  it  does,  at  least  for  those,  as  I  un- 
derstand the  premise  of  your  question,  who  believe  the  Voting 
Rights  Act  should  be  implemented  in  the  way  that  it  was  in  the 
Louisiana  congressional  redistricting  and  in  the  North  Carolina  re- 
districting.  I  think  it  does  represent  a  threat  to  it.  I  don't  think  it 
represents,  in  all  candor,  enough  of  a  threat  to  that  view  of  the 
Voting  Rights  Act,  but  it  does  indeed  represent  a  threat. 

I  think  that  I  find  some  areas  of  agreement  with  Mr.  O'Rourke's 
statements  regarding  the  intention  of  section  2's  amendment  of  the 
Voting  Rights  Act,  regardless  of  who  is  right  on  that.  In 
Thornhurgh  v.  Gingles,  the  interpreted  section  was  amended  in  a 
way  that  is  very  hard  to  understand  as  not  essentially  requiring 
the  kind  of  racial  line  drawing  that  indeed  we  saw  in  one  state 
after  another. 

Ms.  Whitaker.  Thank  you,  Mr.  Cooper. 

We  would  like  to  recognize  Anthony  Chavez  now,  who  has  not 
had  an  opportunity  to  make  a  remark. 
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STATEMENT  OF  ANTHONY  CHAVEZ,  DIRECTOR,  VOTING 
RIGHTS  PROJECT,  MEXCIAN  AMERICAN  LEGAL  DEFENSE 
AND  EDUCATION  FUND 

Mr.  Chavez.  I  would  like  to  go  back  to  some  of  the  comments  Mr. 
Glasser  raised  regarding  the  impact  of  Shaw  v.  Reno  and  enforce- 
ment of  the  Voting  Rights  Act.  It  is  very  much  like  he  said.  That 
case  has  begun  to  open  up  the  door  and  now  I  think  both  plaintiffs 
and  defendants  are  beginning  to  flounder  around  trying  to  figure 
out  what  the  parameters  are.  One  of  the  ways  that  defendants  are 
trying  to  figure  out  the  parameters  are  by  raising  Shaw  v.  Reno  ar- 
guments against  some  of  our  proposed  remedies  in  our  section  2 
lawsuits.  Without  enough  direction  right  now  from  the  Supreme 
Court  it  is  difficult  for  courts  to  decide  what  are  legal  or  what  are 
valid  remedies  to  possible  section  2  violations. 

As  Mr.  Glasser  raised,  it  is  also  a  problem  indirectly  because  we 
are  having  to  spend  resources  to  defend  districts  that  we  have  al- 
ready drawn.  Rather  than  moving  forward  actively  to  other  forms 
of  challenges,  like  the  voting  systems  in  Texas,  we  have  to  spend 
resources  to  backtrack,  to  go  back  to  defend  the  districts  that  we 
thought  were  already  safely  in  place. 

In  addition,  I  think  a  comment  that  needs  to  be  made  with  re- 
gard to  the  shapes  of  districts,  to  apartheid  districts,  is  that  the 
districts  are  following  the  lines  of  communities,  of  minority  cities, 
depending  on  what  type  of  district  you  are  looking  at.  It's  not  that 
the  districts  are  creating  segregation;  they  are  merely  following  the 
residential  segregation  patterns  that  are  already  in  place.  If  you 
were  to  talk  to  the  voters  that  lived  in  those  minority  and  majority 
districts,  I  am  sure  that  you  would  find  that  usually  they  have  a 
community  of  interest  with  the  other  voters  that  are  within  that 
district. 

Mr.  DURBIN.  I  want  to  recognize  Congressman  Barney  Frank. 

Mr.  Frank.  I  want  to  ask  Mr.  Cooper  a  question.  If  I  heard  you 
correctly,  you  said  that  with  regard  to  Mel's  district  that  there 
were  a  lot  of  districts  in  the  country  like  that.  Did  I  hear  that  accu- 
rately, that  there  were  a  lot  of  districts  where  race  had  clearly  been 
the  number  one  reason  for  drawing  them? 

Mr.  Cooper.  Yes.  I  believe  that  race  was  an  overriding 

Mr.  Frank.  In  your  judgment,  they  would  all  be  unconstitution- 
ally drawn? 

Mr.  Cooper.  Not  necessarily. 

Mr.  Frank.  You  said  that  the  lines  weren't  relevant  for  aesthetic 
reasons  but  they  were  evidence  and  they  were  evidence  of  a  prin- 
ciple. The  principle  was  that  they  were  drawn  on  racial  grounds 
and  if  they  were  drawn  on  racial  grounds  they  were  unconstitu- 
tional. 

Mr.  Cooper.  No.  I  didn't  say  that.  I  said  if  they  were  drawn  on 
racial  grounds  they  have  to  be  supported  by  a  compelling  State  in- 
terest and  narrowly  tailored. 

Mr.  Frank.  But  that  would  be  the  same  for  all  of  them.  The  fact 
that  it  was  oddly  shaped  wouldn't  be  relevant.  You  said  that 

Mr.  Cooper.  Not  necessarily.  Congressman. 

Mr.  Frank.  It's  only  relevant  in  an  evidentiary  sense  but  it's  not 
relevant  in  a  constitutional  sense. 

Mr.  Cooper.  It  may  be  relevant  constitutionally. 
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Mr.  Frank.  That's  not  what  you  said. 

Mr.  Cooper.  Then  let  me  clarify  what  I  said,  Congressman. 

Mr.  Frank.  I  want  to  make  sure  I  understood  it.  I  thought  you 
said  fairly  clearly  that  the  irregularity  of  shape  was  relevant  only 
as  evidence,  that  in  fact  there  was  no  constitutional  preference  in 
terms  of  shape,  but  that  the  relevance  of  shape  was  that  it  was  evi- 
dentiary. So  that  doesn't  affect  what  the  underlying  principle  is. 
And  if  you  can  establish  the  principle  that  racial  motivation  was 
the  main  factor,  then  every  such  district  is  under  strict  scrutiny 
and  is  going  to  have  to  justify  itself. 

Mr.  Cooper.  Yes. 

Mr.  Frank.  How  many  in  the  country  would  you  say  there  are? 

Mr.  Cooper.  That  I  don't  know. 

Mr.  Frank.  You  wouldn't  say  that  they  were  confined  only  to 
Voting  Rights  Act  areas.  I  hope  you  wouldn't,  because  that  motiva- 
tion has  been  as  prevalent  in  the  States  outside  the  Voting  Rights 
Act  area  as  in. 

Mr.  Cooper.  I  would  think  that  certain  criteria  call  for  higher 
levels  of  scrutiny  under  the  Supreme  Court's  jurisprudence. 

Mr.  Frank.  I'm  talking  only  about  race.  You  said  that  you  think 
there  are  districts  all  over  the  country  where  race  was  the  primary 
motivation. 

Mr.  Cooper.  Yes. 

Mr.  Frank.  I  think  you  are  right.  I  helped  draw  some.  I  helped 
draw  one  in  Massachusetts  in  1973.  For  years  there  was  no  district 
that  represented  the  African-American  population  and  we  made 
one.  We  made  an  Irish  one  and  a  Jewish  one  and  an  Italian  one 
and  another  Irish  one,  because  we  were  in  Massachusetts.  [Laugh- 
ter.] 

I  don't  know  if  we  had  a  Republican  one. 

There  is  no  argument  about  that.  Was  that  district  unconstitu- 
tional? We  were  motivated  by  a  feeling  that  African-Americans  had 
too  long  been  separated  and  we  created  a  district  based  on  putting 
all  the  African-Americans  together. 

Mr.  Cooper.  Whether  it  was  or  not,  I  just  wouldn't  be  able  to 
know. 

Mr.  Frank.  The  statute  of  limitations  has  lapsed.  This  is  1973. 
So  I'm  going  to  admit  that  I  made  a  district  with  other  people.  I 
didn't  make  it  all  by  myself.  And  I  had  a  racial  motivation. 

Mr.  Cooper.  There  is  no  statute  of  limitations,  Congressman,  on 
that  district  if  it's  still  there. 

Mr.  Frank.  It  isn't  still  there. 

Mr.  Cooper.  I  didn't  think  so. 

Mr.  Frank.  The  question  is,  would  we  have  been  subject  under 
your  theory  to  justify  under  strict  scrutiny  standards  why  we  cre- 
ated such  a  district? 

Mr.  Cooper.  Yes,  absolutely. 

Mr.  Frank.  We  thought  African-Americans  were  under- 
represented.  So  under  your  theory  that  would  have  been  unconsti- 
tutional. 

Mr.  Cooper.  Again 

Mr.  Frank.  That  was  the  only  reason.  The  only  reason  was  we 
thought  the  African-Americans 


359 

Mr.  Cooper.  Do  you  think  that's  a  compelling  State  interest?  I 
suspect  that  you  do,  and  if  you  do,  then  that  would  be  at  least 

Mr.  Frank.  That  would  apply  to  Mel's  district  too,  then.  You 
think  representing  African-Americans  can  be  a  compelling  State  in- 
terest? 

Mr.  Cooper.  No.  I  don't  think  that  that  and  that  alone  can  be, 
but  I  think  there  may  be  a  compelling  remedial  interest. 

Mr.  Frank.  It's  remedial  if  there  has  been  a  pattern  of  the  Afri- 
can-Americans not  having  had  any  representation  prior  to  that? 

Mr.  Cooper.  Because  of  exclusion  of  African-Americans,  yes. 

Mr.  Frank.  If  they  could  prove  that  North  Carolina  had  a  history 
of  excluding  African-Americans,  those  districts  should  be  OK. 

Mr.  Cooper.  On  top  of  that  it  must  be  narrowly  tailored.  Let's 
go  to  the  Louisiana  case  again  to  show  an  example  of  that. 

Mr.  Frank.  They  couldn't  have  narrowly  tailored  that  any  more 
unless  they  took  his  measurements.  [Laughter.] 

Mr.  Cooper.  You  may  be  right.  In  other  words,  in  Louisiana  the 
Court,  while  it  did  not  actually  pass  on  whether  or  not  the  jus- 
tifications were  indeed  compelling  State  interests  for  drawing  that 
district  the  way  it  was  drawn  and  for  being  explicitly  racially  con- 
scious about  it 

Mr.  Frank.  What  if- 


Mr.  Cooper.  Please,  let  me  finish. 

But  they  did  recognize  that  there  were  some  interests  that  were 
advanced  and  they  may  well  be  compelling.  They  then  went  to  the 
question  of  whether  it  was  narrowly  tailored  and  said  it  was  not 
narrowly  tailored.  There  were  more  African-American  constituents 
within  the  district  than  were  necessary  for  it  essentially  to  be  con- 
trolled and  for  individuals  to  elect  Members  of  Congress  of  their 
choice  and  because  a  less  bizarre  district  apparently  could  be 
drawn  with  adequate  numbers.  So  it  wasn't  narrowly  tailored, 
which  is  the  second  prong. 

Mr.  Frank.  So  if  you  are  agreeing  to  that  viewpoint,  you  accept 
the  legitimacy  of  creating  a  district  for  the  purpose  of  electing  an 
African-American.  It's  just  you  can't  have  them  get  too  big  a  major- 
ity. 

Mr.  Cooper.  You  cannot  segregate.  You  cannot  racially  gerry- 
mander, according  to  that  decision,  more  than  is  necessary  to  ac- 
complish a  purpose. 

Mr.  Frank.  So  the  constitutional  flaw  in  Shaw  v.  Reno  was  too 
many  African-Americans,  but  if  they  had  drawn  a  district  that  had 
just  enough  African-Americans  to  win,  that  would  have  been  OK? 

Mr.  Snow.  Let  me  interject  a  little  bit.  As  somebody  who  used 
to  live  and  work  in  North  Carolina,  I  have  a  pretty  good  knowledge 
of  the  demographics. 

Mr.  Frank.  I  just  want  to  ask  Mr.  Cooper  one  more  question. 

Suppose  they  drew  a  district  and  the  African-American  candidate 
lost  by  2  percent.  Could  they  then  go  back  the  next  time  and 
change  a  few  wards  around  the  town  so  he  could  win?  That  would 
be  OK  under  your  theory? 

Mr.  Cooper.  I  think  you  need  to  know  more  about  the  reason  for 
the  loss.  If  the  candidate  had  just  been  indicted  for  a  felony,  then 
it  might  well  not 
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Mr.  Frank.  But  if  it  was  racial  polarization,  that  might  justify 
going  back  and  redrawing  the  line? 

Mr.  Cooper.  Potentially,  under  the  analysis  of  the  court  in  Lou- 
isiana. 

Mr.  DURBIN.  I  want  to  recognize  Margaret  Fung.  Maybe  she  can 
give  us  an  insight  on  how  the  Voting  Rights  Act  has  helped  or  not 
helped  Asian-Ainericans. 

STATEMENT  OF  MARGARET  FUNG,  EXECUTIVE  DIRECTOR, 
ASIAN  AMERICAN  LEGAL  DEFENSE  AND  EDUCATION  FUND 

Ms.  Fung.  I  hate  to  break  up  such  an  exciting  interchange. 

I  think  one  of  the  reasons  why  there  hasn't  been  much  input 
among  the  Asian-American  community  on  these  kinds  of  redistrict- 
ing  issues  is  that  it  has  only  been  in  1990  that  Asian-American 
community  groups  have  gotten  involved  in  even  commenting  on 
plans.  There  are  very  few  areas  geographically  in  the  United  States 
where  Asian- Americans  can  constitute  a  majority  minority  district. 
So  when  we  talk  about  voting  rights  litigation  for  Asian-Americans, 
we  are  going  to  be  looking  more  to  how  we  are  going  to  be  able  to 
build  coalitions  with  other  groups  to  create  some  kind  of  political 
cohesion. 

The  full  impacts  of  the  Voting  Rights  Act  really  have  yet  to  be 
felt,  in  part  because  in  this  country  Asian-Americans  have  been  ex- 
cluded through  immigration  laws  such  as  the  Chinese  Exclusion 
Act,  but  more  importantly,  through  laws  that  have  prohibited  our 
naturalization  even  up  until  the  year  1952,  which  is  a  precondition 
to  voting. 

We  still  face  many  barriers  in  terms  of  being  a  predominantly 
immigrant  community  and  a  community  that  does  not  have  high 
levels  of  English  language  proficiency.  We  especially  look  toward 
the  Voting  Rights  Act  Amendments  of  1992  for  language  assist- 
ance, which  because  of  the  change  in  the  coverage  formula,  re- 
quires bilingual  assistance  to  be  provided  in  jurisdictions  where 
there  are  at  least  10,000  language  minority  citizens.  We  have  al- 
ready seen  the  benefits  in  terms  of  how  bilingual  materials  aid  in 
voter  registration  efforts.  The  Justice  Department  actually  has 
played  a  very  important  role  in  enforcing  section  203  with  respect 
to  Chinese  language  minorities  in  New  York  City. 

We  think  a  lot  of  the  Voting  Rights  Act  laws  that  are  being  inter- 
preted now  perhaps  in  the  next  decade  as  our  population  in- 
creases— it's  now  at  7.5  million  and,  in  the  next  20  years  it  is  esti- 
mated that  the  Asian-American  population  will  be  23  million — 
these  laws  are  going  to  be  critical  in  order  to  deal  with  the 
underrepresentation  of  Asian-Americans  in  our  communities. 

Ms.  Whitaker.  Thank  you.  I  would  like  to  recognize  now  Mr. 
Carl  Hampe,  who  has  been  waiting  patiently.  Thank  you. 

STATEMENT  OF  CARL  HAMPE,  ESQ.,  PAUL,  WEISS,  RIFKIND, 

WHARTON  &  GARRISON 

Mr.  Hampe.  Thank  you.  I  would  like  to  address  Chairman  Ed- 
wards' question  about  the  interplay  between  Shaw  and  the  Voting 
Rights  Act  by  beginning  with  a  quotation  from  Stewart  Taylor  of 
American  Lawyer  magazine,  who  said,  in  effect,  that  he  felt  that 
the  Voting  Rights  Act  as  interpreted  by  the  Gingles  case  and  the 
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constitutional  rulings  in  Shaw  put  race-based  redistricting  legal 
doctrine  on  a  collision  course  with  itself.  That  certainly  implies 
that  to  some  people  in  the  legal  community  there  is  a  tension  be- 
tween Shaw  and  the  Voting  Rights  Act. 

What  I  would  like  to  highlight  is  another  potential  area  of  colli- 
sion between  the  Voting  Rights  Act  and  Shaw,  and  that  is,  given 
recent  immigration  trends  from  1982  to  1992,  9.5  million  legal  per- 
manent immigrants  have  entered  this  country.  These  people  might 
not  all  naturalize,  but  they  all  certainly  have  the  opportunity  to 
naturalize.  Ninety  percent  of  these  people  are  from  the  areas  of 
Latin  America  or  Asia. 

I  don't  think  we  have  solid  figures,  but  a  very  large  portion  of 
them  go  to  live  in  major  urban  areas  in  California,  Texas,  New 
York,  Florida  and  Illinois  where  substantial  portions  of  this  coun- 
try's African-American  population  also  exist's.  I  think  the  potential 
one  sees,  given  that  permanent  immigration  law  will  continue  to 
admit  approximately  850,000  legal  immigrants  each  year — legal 
permanent  immigrants  with  the  opportunity  for  citizenship  in  5 
years,  is  that  situations  such  as  the  DeGrandy  litigation  in  Dade 
County  become  more  and  more  likely. 

It  is  hard  to  predict.  One  cannot  say  for  sure  that  other 
DeGrandys  will  occur  or  won't,  but  if  one  simply  looks  at  the  num- 
bers, looks  at  the  Voting  Rights  Act  and  at  some  of  the  require- 
ments that  district  courts  will  likely  read  out  of  Shaw,  I  think  this 
sort  of  collision  course  and  potential  conflict  within  immigrant 
areas  among  African-American  groups  and  recent  immigrant 
groups,  there  is  a  significant  potential  for  that. 

Mr.  DURBIN.  Mr.  Tony  Snow,  did  you  have  something  you  wanted 
to  say? 

Mr.  Snow.  Oh  gosh.  This  is  so  much  fun.  I  was  just  going  to  run 
through  a  couple  of  points.  One  of  the  things  that  is  obviously  clear 
here  is  that  if  you  take  a  look  at  the  law,  the  biggest  problem  we 
have  is  that  the  Gingles  and  Shaw  cases  are  inscrutable  in  the 
sense  that  the  Court  tried  to  have  it  both  ways.  It  tried  to  figure 
out  some  sort  of  remedy  for  an  obvious  pattern  of  discrimination 
but  was  not  quite  ready  to  say  thou  shalt  have  x  number  of  minor- 
ity representatives. 

Mr.  Chairman,  you  asked  earlier  if  in  fact  we  had  frustrated  the 
intent  of  the  original  Voting  Rights  Act.  I  think  Professor 
Davidson's  testimony  early  on  indicated  that  that  is  not  the  case. 
What  we  are  really  talking  about  are  sections  2  and  5  of  the  1982 
act  which  remain  controversial.  To  get  to  one  of  the  questions  we 
are  going  to  talk  about  later,  those  are  the  ones  I  think  with  the 
most  divisive  political  impact  right  now.  The  effects  case  and  also 
having  to  pass  Justice  Department  muster — those  are  the  areas 
that  are  going  to  continue  to  be  the  most  controversial. 

I  think  Reverend  Jackson  hit  it  absolutely  right.  I  may  disagree 
with  him  on  particulars,  but  the  whole  point  is  to  have  one  United 
States.  The  question  is  how  we  in  fact  provide  effective  representa- 
tion. One  of  the  most  interesting  political  phenomena  right  now  is 
that  nobody  thinks  they  have  very  effective  political  representation, 
white,  black  or  other.  There  is  serious  discussion  in  this  country  of 
forming  a  separate  black  political  party.  Forty  percent  of  all  voters 
say  that  they  belong  to  the  "none  of  the  above"  party. 
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I'll  add  another  collision  course  here,  which  is  increasing  voter 
disaffection  regardless  of  race,  creed  or  color.  That  is  obviously  not 
relevant  to  this  particular  hearing,  but  I  think  it  is  something  that 
one  ought  to  be  considering  as  well. 

Brenda,  I  think  you  are  right.  It's  wonderful  that  we  have  more 
representation.  I  have  some  experience  with  at  least  one  of  the 
cases  you  were  talking  about.  It's  not  always  simply  the  drawing 
of  the  district  but  again  the  development  of  black  candidates  who 
can  draw  constituencies. 

I  was  an  editorial  page  editor  in  Newport  News,  VA,  in  the  early 
1980's  and  a  guy  named  Bobby  Scott  was  running  for  the  State 
senate.  Bobby  became  the  second  black  State  senator  in  Virginia 
since  Reconstruction,  the  first,  of  course,  being  Doug  Wilder.  I  en- 
dorsed him  as  editorial  page  editor,  spent  election  night  with  him. 
Bobby  Scott  is  a  member  of  the  U.S.  Congress  today  because  he 
spent  10  years  working  effectively  in  the  State  legislature. 

I  think  you  find  that  around  the  country. 

Mr.  Jackson.  He's  in  Congress  for  what  reason? 

Mr.  Snow.  Because  he's  a  good  Representative.  He  proved  him- 
self. 

Mr.  Jackson.  That  isn't  all. 

Mr.  Snow.  He's  not  in  because  he's  a  good  Representative? 

Mr.  Jackson.  He's  also  that.  He  could  not  have  won  without  the 
lines. 

Mr.  Snow.  Bobby  has  drawn  in  fact  a  significant  number  of 
white  voters. 

Mr.  Watt.  He  has  drawn  significant  white  support,  but  he  would 
not  be  in  Congress  but  for  the  existence  of  the  Voting  Rights  Act. 

Mr.  O'Rourke.  I  was  in  Virginia  at  the  time  that  was  going  on. 
There  was  some  debate  about  how  large  the  black  majority  would 
need  to  be  in  a  proposed  district  from  which  everyone  expected 
now — Representative  Scott  would  run.  At  the  time  he  was  rep- 
resenting a  majority  white  senate  district. 

Mr.  Watt.  But  that's  not  the  issue. 

Mr.  O'Rourke.  It  is  the  issue,  because  part  of  what  we  are  talk- 
ing about  is  not  whether  we  want  an  inclusionary  system.  We  all 
do.  But  there  is  a  question  as  to  what  lengths  we  go  and  whether 
the  remedies  we  adopt  are  not  themselves  harmful.  For  example, 
in  North  Carolina.  In  his  campaign  against  Senator  Helms,  Harvey 
Gant  carried  Mecklenburg  County  rather  easily.  Mecklenburg 
standing  alone  is  almost  populace  enough  for  a  single  congressional 
district.  It  turns  out  it's  split  three  ways  in  the  North  Carolina 
plan. 

Mr.  Watt.  That's  just  not  true. 

Mr.  O'Rourke.  He  didn't  carry  Mecklenburg  County? 

Mr.  Watt.  Harvey  Gant  never  carried  a  majority  of  the  white 
community  in  Mecklenburg  County. 

Mr.  O'Rourke.  But  did  he  carry  Mecklenburg  County? 

Mr.  Watt.  He  carried  Mecklenburg  County  but  Mecklenburg 
County  has  never  been  big  enough  to  be  a  congressional  district. 
We  have  consistently  not  been  able  to  elect  black  candidates  even 
county-wide  from  Mecklenburg  County.  If  you  are  going  to  talk 
about  something — I  said  I  would  stay  out  of  this  unless  I  got  pro- 
voked. I  get  provoked  by  inaccuracy,  and  that's  just  not  true. 


363 

Mr.  O'ROURKE.  If  you  put  Mecklenburg  County  together  with  an 
adjacent  county,  it  amounts  to  the  fact  that 

Mr.  Watt.  Bobby  Scott  ran  for  Congress  one  time  before.  This 
was  not  the  first  time  Bobby  Scott  ran  for  Congress.  He  ran  for 
Congress  and  lost. 

Mr.  Snow.  He  also  ran  for  State  senate  and  lost. 

Mr.  Jackson.  The  white  racism  in  our  country  is  of  fascist  pro- 
portions. 

Mr.  Snow.  Wait  a  minute. 

Mr.  Jackson.  Were  it  not  for  the  abolition  movement  to  break 
up  slavery — it  wasn't  voted  out — if  it  were  not  for  the  1954  Su- 
preme Court — the  new  world  order  based  on  the  1954  Supreme 
Court  decision,  which  was  not  a  popular  referendum,  we  would  not 
hang  our  hats  upon  the  public  accommodation  bill,  the  Voting 
Rights  Act  of  1965,  as  making  us  great.  People  implementing  it  got 
murdered.  Were  it  not  for  those  bills,  we  would  not  hang  our  hat 
on  the  human  rights  rack  anywhere  in  the  world  today.  That's  why 
we  can  say  that  we  are  great,  because  it's  a  decision  the  majority 
never  agreed  with.  The  majority  never  agreed  with  the  1954  Su- 
preme Court  decision.  You  know  that  would  have  lost  a  popular 
referendum.  The  Voting  Rights  Act  would  not  have  been  voted  in 
by  the  white  majority.  So  we  become  better  kicking  and  screaming, 
led  by  the  moral  authority  of  the  minority. 

To  conclude  that  merit  would  have  prevailed  over  numbers  is  to 
conclude  we  have  all  white  male  Presidents  because  of  superiority. 
It's  because  they've  had  preferential  advantages,  not  because  of 
brilliance  or  morality.  God  knows. 

Mr.  Snow.  I  will  certainly  be  willing  to  agree,  but  I  think  it's  also 
important  to  note  that  a  lot  of  us  regard  the  civil  rights  movement, 
of  which  you  are  an  important  part,  as  the  great  shining  moment 
of  American  idealism.  It  was  probably  the  most  stirring  episode  in 
which  people  really  said  we  are  going  to  lay  our  lives  down  for  the 
belief  in  the  equality  of  man  and  the  importance  of  individual  lib- 
erty, and  we  will  lay  our  lives  down  as  brothers  and  sisters.  That 
is  what  we  were  talking  about  in  the  1960's. 

Mr.  Jackson.  The  case  I'm  making  is  there  were  so  few.  There 
was  Thurgood  Marshall.  It  was  less  than  10  people.  We  can  says 
Jews  and  blacks  were  killed  along  with  Medgar  Evers.  Right. 

Mr.  Snow.  You're  talking  about  the  victims.  I'm  talking  about 
the  people  who  were  inspired  by  the  example,  including  my  parents 
who  went  down  South  to  work. 

Mr.  Jackson.  If  you  personalize  it.  Your  parents  went  down 
South  to  help.  Mine  were  too  afraid  to  go  out  the  door  to  help. 

Mr.  Snow.  That's  right. 

Mr.  Jackson.  That's  why  reducing  it  to  personal 

Mr.  Snow.  That's  all  you've  been  talking  about.  You've  been  per- 
sonalizing it  all  along. 

Mr.  Jackson.  Except  the  bigger  question  is,  how  do  we  accommo- 
date a  racial  reaction  reality  in  this  country?  You  mentioned  some- 
thing about  the  race  on  the  face — what  is  that  big  word  you  used 
about  the  race? 

Mr.  Cooper.  The  racial  purpose  of  the  line  drawing  was  on  the 
face  of  the  district. 
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Mr.  Jackson.  The  racial  purpose  is  to  offset  the  racial  purpose 
to  deny  us  access  even  when  we  got  the  right  to  vote:  the  gerry- 
mandering; racial  annexation;  at  large;  roll  purging.  Just  inten- 
tional schemes  to  delay  the  Voting  Rights  Act  25  years.  A  whole 
quarter  of  a  century  died.  You've  said  that  district  looks  black.  It 
was  designed  to  offset  being  overwhelmed  by  racism. 

L  was  talking  to  a  nice,  respectful,  white  friend  of  mine  from 
North  Carolina  who  said,  "But  how  can  you  deny  these  interests 
from  Charlotte  to  Raleigh?"  I  said,  "From  our  side  of  the  track,  re- 
spectfully, I  see  Johnson  C.  Smith  who  sent  all  the  ANT  to  Char- 
lotte." He  said,  "What  did  you  say?"  I  see  Johnson  C.  Smith.  The 
stuff  that  we  now  call  a  public  accommodations  bill  came  right 
down  that  line.  It  started  there.  It  is  the  community  of  interest 
that  has  connected  Greensboro.  The  community  of  interest  was  de- 
fined by  the  oppression.  That's  why  the  connection  is  there. 

Ms.  Whitaker.  Thank  you.  I  would  like  to  recognize  Congress- 
man Barney  Frank. 

Mr.  Frank.  I'm  going  to  react  very  negatively  to  what  I  think  is 
patronizing  of  Bobby  Scott. 

Mr.  Snow.  It's  not  patronizing.  He's  an  old  friend.  I'm  simply 
talking  about  the  district. 

Mr.  Frank.  But  in  this  context  it  is  patronizing. 

Mr.  Snow.  Wait  a  minute.  You  explain  to  me  how  it  is  patroniz- 
ing, because  that  is  interesting.  I  certainly  don't  mean  to  be. 

Mr.  Frank.  Here  is  what  it  is:  He  was  a  good  one.  That's  the  way 
it's  coming  out.  That's  what  you  are  saying. 

Mr.  Snow.  No.  All  I'm  saying  is  that — it's  not  that  he  was  a  good 
one.  What  I'm  saying  is  that  thankfully  as  a  result  of  the  civil 
rights  movement,  in  part  because  of  the  Voting  Rights  Act,  black 
districts  developed  where  people  do  develop  careers  and  constitu- 
encies. He's  a  career  politician  and  he's  effective  at  it. 

Mr.  Frank.  Are  you  through? 

Mr.  Snow.  I  don't  know.  I  may  be. 

Mr.  Frank.  Because  I  really  want  to  make  a  point.  Again  it 
comes  across  as  patronizing.  What  you  were  saying  was,  in  context, 
the  Voting  Rights  Act  was  less  important.  He  was  a  good  one.  The 
inference  is  that  there  weren't  any  good  people  before  him  who 
were  African-American  who  ran  for 

Mr.  Snow.  No.  I'm  saying  that  people  were  shut  out  before. 

Mr.  Frank.  I  am  going  to  ask  you  to  stop  interrupting  me,  be- 
cause I  think  you've  said  something  and  you  don't  want  to  hear  the 
consequences  of  it,  and  I  think  this  is  very  important.  I  know  some- 
times as  a  liberal  you  have  a  problem,  because  you  are  asked  to 
go  out  and  argue  for  principles  which  involve  minimizing  reality. 
I  think  you  guys  are  on  the  wrong  side  of  that  one  right  now. 

If  you  are  trying  to  deny  that  race  has  been  a  very,  very  domi- 
nant factor  in  American  politics  and  particularly  that  white  south- 
erners have  often  felt  they  would  rather  lose  a  leg  than  vote  for  an 
African- American,  until  they  get  to  know  them  and  then  it 
changes,  then  you're  on  the  wrong  side. 

You're  trying  to  argue  unrealistically.  When  you  talked  about 
Bobby  Scott,  the  suggestion  was  that  it  wasn't  so  much  the  Voting 
Rights  Act,  but  that  finally  a  black  arrived  who  was  capable  of 
doing  the  job  and  that's  how  Bobby  Scott  got  elected. 
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The  point  people  are  making  is  that  there  have  been  a  lot  of  very 
capable  African-Americans,  and,  I  will  tell  you  from  my  years  in 
politics,  a  lot  of  very  incapable  white  people  who  get  elected  to  of- 
fice. There  have  been  hundreds  of  white  people  less  capable  than 
Bobby  Scott  who  got  elected  to  all  kinds  of  offices  all  over  the 
South. 

Mr.  Snow.  Representative  Frank 

Mr.  Frank.  Yes,  Bobby  Scott  is  talented,  but  if  it  hadn't  been  for 
the  Voting  Rights  Act  as  it  has  been  interpreted,  his  talent  would 
never  have  gotten  him  into  Congress. 

Mr.  Snow.  Let  me  disappoint  you.  You're  looking  for  a  cracker 
to  say  something  stupid.  If  I  did  that,  I  apologize.  He  was  looking 
for  a  conservative  to  be  saying  something  about  race. 

I  agree  with  you.  I  hate  to  tell  you  this,  but  I  do  agree  with  you. 
You  are  absolutely  right.  There  have  been  a  lot  of  mediocre  white 
Representatives.  There  have  been  a  lot  of  excellent  blacks  with  the 
desire  to  serve  who  have  been  shut  out  as  a  result  of  patterns  of 
discrimination,  and  thank  God  we  are  breaking  down  the  barriers. 

Mr.  Cooper.  There  is  not  a  conservative,  I'm  sure,  in  the  room 
who  doesn't  agree. 

Mr.  Frank.  The  fact  is  by  denigrating  the  Voting  Rights  Act,  by 
opposing  it,  by  trying  to  minimize  it — ^you  would  have  opposed  it. 
People  who  voted  against  the  Voting  Rights  Act  would  have  pre- 
vented that  from  happening.  Our  point  is  that  it  took  this  Federal 
intervention  to  deal  with  the  situation  of  racism.  Many  of  us  be- 
lieve the  racism  is  still  there  throughout  America,  enough  so  that 
if  you  substantially  relax  the  Voting  Rights  Act  you  would  have  a 
relapse. 

Mr.  Jackson.  I'm  a  conservative.  I  don't  understand  what  you 
guys  are  talking  about.  We  chose  negotiation  over  bloody  revolu- 
tion. That's  conservative.  We  chose  inclusion  as  opposed  to  exclu- 
sion. That's  conservative.  We  chose  that  which  is  morally  right, 
representation  for  taxation.  That's  conservative.  I  don't  understand 
what  we  are  talking  about. 

We  are  talking  about  using  a  culprit  for  something  called  racial 
exclusion.  We  ought  to  be  fair  about  not  even  getting  around  the 
fact  that  we  come  here  with  the  baggage  of  a  Constitution  that  re- 
ferred to  blacks  as  three-fifths  of  a  human  being.  Not  for  a  season, 
but  for  250  years,  thus  a  congenital  deformity  in  our  culture.  An- 
other 100  years  of  racial  apartheid  made  illegal  by  a  court  of  nine 
people  but  not  by  a  majority  of  the  population.  We  are  seeking  a 
remedy. 

As  in  the  case  of  de  Klerk  and  Mandela,  we  are  negotiating  it 
rather  than  shooting  from  rooftops.  That's  the  beauty  of  the  proc- 
ess. But  our  spirit  must  at  least  be  fair  and  face  the  fact  it  is  the 
racial  justice  deficit  that  creates  the  imperative  for  remedy  to  make 
all  of  us  feel  better.  Don't  we  feel  better  about  having  these  inclu- 
sive seats  now  than  having  people  on  the  outside  just  protesting? 
Isn't  that  the  real  point? 

Ms.  Whitaker.  I  would  like  to  recognize  Mr.  Ira  Glasser. 

Mr.  Glasser.  I  think  it  is  not  real  helpful  to  pretend  that  we  all 
agree.  We  do  not  agree.  Mr.  Cooper  mysteriously  referred  to  "Mr. 
Glasser  and  people  like  him."  I  don't  exactly  know  what  that 
means.  I  guess  it  means  something  different  from  you  and  people 
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like  you.  I  don't  know  what  that  means  either.  But  I  do  know  that 
it  has  become  fashionable  for  everyone  now  to  say  how  wonderful 
the  Voting  Rights  Act  of  1965  was — ^but  where  were  all  those  peo- 
ple in  1965. 

The  test  of  whether  we  agree  or  not  and  share  these  principles 
also  has  to  do  with  history.  It  has  to  do  with  whether  or  not  we 
are  trying  to  expand  and  maintain  remedies  for  the  continuing  ef- 
fects of  past  and  current  discrimination  today  or  whether  we  are 
invoking  the  principles  that  were  used  to  strike  down  discrimina- 
tion in  order  to  block  further  remedial  action. 

That  is  what  this  is  about.  When  you  talk  about  the  irony  of  my 
comments  on  the  standing  question,  you  were  not  listening  very 
carefully  to  what  I  said.  What  I  objected  to  was  the  double  stand- 
ard. 

You  are  quite  right.  I  and  people  like  me  have  always  thought 
to  expand  standing.  But  I  spent  a  lot  of  time  in  the  years  in  which 
you  were  in  the  Justice  Department  fighting  the  Justice  Depart- 
ment about  its  narrow  view  of  standing  in  employment  discrimina- 
tion cases.  What  I  object  to  in  the  context  of  racial  discrimination 
is  a  double  standard  which  says  standing  is  expansive  when  whites 
challenge  remedies  for  racial  discrimination  against  blacks  but 
standing  is  restrictive  when  blacks  challenge  the  racial  discrimina- 
tion itself.  That  kind  of  double  standard  cannot  be  supported. 

I  am  prepared  to  adopt  the  standing  argument.  You  will  not  find 
the  ACLU  having  filed  a  brief  in  Shaw  v.  Reno  objecting  to  the 
standing.  I  will  enjoy  your  support  when  we  take  the  same  position 
in  the  context  of  title  VII.  I'm  glad  to  hear  that  perhaps  you  agree 
with  that  kind  of  standing. 

The  issue  is  that  we  can't  have  a  double  standard.  When  you  talk 
about  Gomillion  v.  Lightfoot  as  if  the  principle  there  justifies  the 
way  it  was  applied  in  Shaw,  it's  important  to  remember  what 
Gomillion  v.  Lightfoot  was  about  in  1960  in  Tuskegee,  AL.  It  was 
about  drawing  city  lines  in  order  to  entirely  exclude  from  within 
those  city  lines  black  voters,  excluding  them  entirely  therefore  from 
the  right  to  vote,  period. 

Mr.  Frank.  By  not  putting  them  into  another  city.  You're  exactly 
right. 

Mr.  Glasser.  Right.  And  also  from  all  the  municipal  services 
that  the  city  was  bound  to  provide  to  its  residents. 

When  the  Supreme  Court  struck  that  down  it  wasn't  because  the 
lines  were  funny.  It  was  because  what  was  done  was  plain  to  ev- 
erybody who  looked  at  it.  It  was  to  exclude  people  based  on  race 
entirely  not  only  from  voting  so  that  they  could  have  some  say  in 
the  decisions  that  affected  their  lives,  but  from  the  jurisdiction  en- 
tirely so  that  whatever  the  votes  were,  they  didn't  get  the  benefit 
of  any  services. 

It  is  not  right  to  invoke  that  principle  as  a  justification  for  saying 
that  a  53-percent  black  district  in  a  State  which  has  never  elected 
a  Member  of  Congress  who  was  black  since  1901,  in  a  State  where 
you  have  22  percent  black  and  which  2  of  the  districts  of  the  12 
districts  were  drawn  to  have  53  and  54  percent  black  cannot  be 
created.  In  the  context  where  blacks  have  been  systematically  ex- 
cluded by  not-so-funny  lines,  by  lines  which  were  not  so  bizarre, 
the  issue  isn't  how  the  lines  look;  the  issue  isn't  aesthetic.  God 
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knows  the  Court  has  consistently  said  through  all  of  its  history 
that  gerrymandering  for  political  advantage  was  not  going  to  be 
something  it  got  involved  in  on  a  constitutional  basis. 

Margaret  Fung  and  I  come  from  New  York  where  they  had  the 
17th  District  which  meandered,  picked  up  a  little  piece  of  the 
Bronx,  meandered  up  Manhattan's  East  Side,  went  all  over  the 
place.  Talk  about  no  contiguous  interest.  It  crossed  borough  lines. 
Why?  Because  they  were  trying  to  protect  an  incumbent. 

The  Supreme  Court  was  never  going  to  say,  "Oh,  this  is  too  bi- 
zarre, this  is  too  funny;  you  can't  do  that."  What  the  Court  said  in 
cases  like  that  is  gerrymandering  is  a  political  issue;  we're  not 
going  to  get  involved  in  it. 

When  do  they  get  involved  in  it?  The  principle  which  has  always 
been  accepted  becomes  objectionable  at  the  point  of  remedy  for  ra- 
cial discrimination.  That  is  what  the  problem  is.  And  when  you  are 
dealing  with  the  bizarre  nature  of  that  district,  with  the  shape,  it 
is  again  important  to  point  out  that  in  order  to  have  accomplished 
a  53-percent  black  majority  district  it  was  not  necessary  that  the 
district  be  that  bizarre.  "WHiat  made  it  that  bizarre  was  the  com- 
bination of  that  result  and  trying  to  protect  incumbents. 

It  wasn't  even  by  the  terms  of  Shaw  solely  for  the  purpose  of 
race.  To  say  that  it's  OK  to  protect  incumbents,  it's  OK  to  have  po- 
litical struggle  between  Republicans  and  Democrats,  were  you  can 
draw  lines  every  which  crazy  way,  but  then  say  it's  not  OK  now 
in  the  context  where  we've  failed  to  elect  a  black  for  100  years,  and 
to  pretend  that  what  we  are  arguing  about  is  something  about 
which  we  fundamentally  agree  is  intellectually  dishonest.  We  don't 
agree. 

Mr.  DURBIN.  Thank  you.  I  want  to  recognize  Mr.  Carl  Hampe 
and  then  back  to  Mr.  Charles  Cooper. 

Mr.  Hampe.  Thank  you.  I  would  like  to  pick  up  on  something 
that  Mr.  Glasser  was  saying.  I  think  I  agree  with  him  that  we 
should  agree  that  we  don't  all  agree  on  this. 

I  would  also  like  to  address  his  other  point,  which  was,  "Where 
was  everyone,  the  implication  being  conservatives,  in  1965?" 

The  glib  answer  in  my  case  was  kindergarten.  What  I'm  trying 
to  say  sort  of  flows  from  that.  I  think  there  is  an  unquestioned  ab- 
horrence by  everyone  at  this  table  and  just  about  everyone  in  this 
country  that  specific  tests  and  devices  operated  to  exclude  any  mi- 
nority from  voting.  They  are  outrageous  and  should  be  swept  away 
with  all  power  and  swiftness  possible.  But  when  it  comes  down  to 
race-based  redistricting,  this  is  another  issue  that  is  more  com- 
plicated for  a  number  of  reasons.  One  of  the  reasons  it  is  com- 
plicated are  the  demographic  and  immigration  trends  which  I  men- 
tioned earlier.  These  trends  will  only  increase  the  complication  of 
race-based  redistricting  in  the  years  ahead. 

In  order  for  me  to  state  now  what  my  position  is  on  this,  to  show 
that  we  probably  really  don't  agree — I  think  this  issue  was  perhaps 
raised  by  Linda  Chavez  in  her  recent  book  about  Mexican-Ameri- 
cans, but  I  believe  her  point  would  apply  just  as  well  to  any  other 
recent  immigrant  group  as  it  would  to  Hispanics. 

Chavez  says  the  natural  corollary  to  the  notion  that  Hispanics 
can  best  represent  the  interests  of  Hispanics  is  that  non-Hispanics 
can  best  represent  the  interests  of  non-Hispanics.  This  is  a  dan- 


368 

gerous  game  for  any  minority  to  play.  Historically  quotas  have 
been  used  as  a  ceiling  to  minority  achievement,  not  a  floor,  as  Jews 
and,  more  recently,  Asians  have  discovered. 

Ms.  Whitaker.  Mr.  Cooper. 

Mr.  Cooper.  I  did  indeed  use  an  infelicitous  formulation,  Mr. 
Glasser.  I  should  have  said  "people  like  Mr.  Glasser  and  those  who 
agree  with  him." 

It  is  true  we  don't  agree  on  some  fundamental  things  here  and 
we  shouldn't  pretend  that  we  do.  I  don't  think  we  are  pretending 
that  we  do.  What  we  shouldn't  do  is  magnify  the  things  on  which 
we  disagree  or  be  confused  about  the  things  that  we  truly  agree  on. 
If  I  did  that  with  respect  to  your  standing  position,  I  stand  cor- 
rected. I  definitely  agree  we  should  not  have  a  double  standard  in 
terms  of  who  may  bring  lawsuits  based  on  race  or  motivations  for 
bringing  the  suit.  I  would  eagerly  join  you  in  advancing  that  argu- 
ment anywhere. 

We  shouldn't  magnify  our  areas  of  disagreement  by  caricaturing 
them.  Gomillion.  I  didn't  say  that  the  case  of  Gomillion  was  on  all 
fours  with  Shaw  v.  Reno.  You've  made  some  excellent  distinctions 
and  some  distinctions  that  in  my  opinion  make  Gomillion  far  the 
more  evil  example  of  racism  and  the  use  of  race  and  a  far  easier 
case  to  dispose  of.  I  simply  was  trying  to  make  the  point  that  the 
intent  of  an  enterprise  can  indeed  be  disclosed  on  its  face.  That  is 
all  I  was  citing  Gomillion  for,  an  uncouth  shape.  When  you  laid 
that  shape  against  the  demographics  of  the  area,  it  told  you  why 
it  was  drawn.  You  couldn't  come  in  and  give  a  different  rationale 
for  why  it  was  drawn. 

The  same  is  true,  and  I  think  the  Court  saying  that  the  same 
is  true,  for  the  North  Carolina  shape.  I  also  think,  frankly,  that  the 
post  hoc  effort  in  the  Louisiana  case  to  say  that  incumbency  was 
a  cofactor,  an  additional  fact  was  what  the  Court  called  it,  was  dis- 
ingenuous. 

Yes;  incumbency  is  important  after  the  racial  elements  have  been 
satisfied.  That's  when  the  incumbents  gather  together  and  they  try 
to  ameliorate  damage  to  their  interests  or  they  advance  their  politi- 
cal goals.  But,  that  was  not  what  was  going  on  in  North  Carolina 
and  it  wasn't  what  was  going  on  in  Louisiana,  and  the  Louisiana 
court  called  it  what  it  was. 

In  terms  of  Congressman  Frank's  points  that  some  of  us  here  are 
denying  that  race  has  been  a  dominant  and  overriding  and  savage 
element  in  our  past,  I'm  not  denying  that.  I  agree  with  everything 
Reverend  Jackson  said  about  the  immoral  and  vulgar  use  of  race 
and  I  think  the  Voting  Rights  Act  of  1965  was  an  absolutely  won- 
drous event  in  this  country  and  it  has  brought  about  wonderful  re- 
sults. I  support  it  without  reservation,  although  in  1965  I  was  in 
junior  high.  I'm  a  little  senior  to  you  but  not  old  enough  to  have 
been  particularly  active. 

That  answers  the  second  point  which  I  really  want  to  speak  to 
that  many  of  us  denigrate  the  Voting  Rights  Act.  Not  hardly.  To 
the  contrary.  Where  I  think  we  disagree  is  the  same  place  that 
many  of  us  would  disagree  in  other  areas  of  the  so-called  remedial 
use  of  race.  Whether  we  are  talking  about  affirmative  action,  con- 
tracting set-asides,  or  admissions  to  college,  there  are  some  who 
think  that  the  dangers  of  using  race  and  the  costs  of  using  race 
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simply  outweigh  the  advantages  of  using  race  even  if  it  is  for  a 
noble  and  inclusive  purpose.  The  purpose  I  applaud.  The  potential 
consequences  I  fear.  That  is  why  at  the  end  of  the  day  that  is 
where  I  think  we  probably  have  our  difference.  Thank  you. 

Ms.  Whitaker.  Congressman  Barney  Frank. 

Mr.  Frank.  A  couple  points. 

First,  I  want  to  also  stress  agreement.  I  have  no  objection  to  say- 
ing that  we  can  infer  racial  purpose  from  looking  at  the  face  of  this 
thing.  I'm  for  that,  and  I  want  to  use  it  in  other  contexts.  I  would 
say  not  having  to  prove  the  racial  motivation  but  being  able  to  look 
at  the  result  and  say  that  was  racist,  I  like  that.  I  think  that  will 
be  useful  to  us  in  other  contexts.  So  I  don't  differ  from  your  point 
that  you  should  be  able  to  infer  racism  from  the  beginning.  In  fact, 
that  has  been  more  often  our  problem,  disparate  impacts  and  other 
things.  So  I  like  that  movement. 

Mr.  Cooper.  Again,  I  don't  think  there  should  be  a  double  stand- 
ard. 

Mr.  Frank.  I  agree  with  that.  I'm  saluting  your  intellectual  hon- 
esty. I  don't  think  others  on  your  side  or  on  our  side  have  always 
held  up  to  it.  So  I  think  that's  important. 

The  other  points  I  would  want  to  take  issue  with.  First,  as  to  the 
Voting  Rights  Act.  It  is  true  that  you  and  Mr.  Hampe  have  the  ad- 
vantage of  youth.  I  don't  know  what  your  position  would  have  been. 
It  may  well  have  been  you  would  have  been  for  it.  I  will  say  this. 
Most  of  the  critics  of  the  Voting  Rights  Act  today,  most  of  those 
who  criticize  how  it  is  now  being  implemented,  are  old  enough  to 
have  had  a  position  then  were  against  it.  Strom  Thurmond  was 
against  it  then  and  he  was  then  older  than  I  am  now.  He  was  al- 
most as  old  then  as  Edwards  is  now.  [Laughter.] 

And  I'm  sure  Jesse  Helms  was  against  it  then.  So  I  do  not  think 
I  am  being  unfair  when  I  suggest  that  people  are  opposed  to  the 
Voting  Rights  Act.  I  exempt  you  two,  but  the  fact  is  that  the  politi- 
cal tendency  that  is  now  most  critical  is  the  political  tendency  to 
try  to  kill  the  bill. 

Finally,  and  here  is  where  we  do  disagree  on  substance,  and  I'm 
sure  it's  a  little  confused,  because  your  last  remarks  were — and  I 
appreciate  the  way  you  framed  it — the  disadvantages  of  using  race 
may  outweigh  the  nobility  of  the  purpose.  That's  often  the  situa- 
tion. But  that  is  inconsistent  with  what  you  said  before.  I  thought 
you  were  saying  to  me  before  that  your  objection  to  the  use  of  race 
was  not  using  it  at  all  in  a  remedial  situation  but  that  it  was  over- 
used. That  the  problem  was  not  that  they  tried  to  create  a  district 
that  would  undo  the  past  discrimination  but  that  they  put  too 
many  people  in  it. 

In  a  situation  where  there  is  a  clear  history  of  denying  African- 
Americans  a  chance  to  compete  fairly  for  election  to  office — let  me 
say,  I  think  Linda  Chavez'  comment  is  just  nuts.  No  one  is  suggest- 
ing that  only  Hispanics  can  represent  Hispanics,  but  the  notion 
that  you  can  have  a  situation  in  which  there  is  a  very  large  num- 
ber of  any  group  but  it's  OK  that  none  of  that  group  ever  get  elect- 
ed to  office  has  not  been  acceptable  to  Hispanics,  blacks,  Jews,  Slo- 
vaks, anybody.  That's  just  nonsense.  Nobody  really  believes  that.  It 
has  been  true  of  every  ethnic  group  in  America  that  they  have 
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looked  for  representation  and  have  tried  to  get  districts  joined,  not 
that  only  their  own  can  represent  them. 

We  are  not  just  talking  about  the  relationship  in  political  science 
terms  now  of  the  representative  to  the  constituency;  we  are  talking 
about  the  relationship  of  the  representatives  to  each  other.  What 
we  are  saying  is  a  representative  assembly  in  which  no  one  has 
lived  the  life  of  an  African-American  in  the  South,  in  which  no  one 
has  lived  the  life  of  a  Hispanic  in  the  United  States,  in  which,  let 
me  add,  there  has  been  no  gay  person,  or  there  haven't  been  any 
Jews,  or  there  have  been  very,  very  few  women,  will  not  do  as  good 
a  job  of  representing  the  country.  That  doesn't  mean  you  automati- 
cally reproduce  it,  but  that's  the  value  that  you  are  losing.  To  say 
that  it's  irrelevant  because  a  non-Hispanic  can  represent  a  His- 
panic is  only  part  of  the  argument. 

The  argument  also  is  about  whether  a  country  composed  of  a 
very  diverse  number  of  types  of  people  be  well  represented  when 
significant  population  groups  are  excluded  from  the  decisionmaking 
body. 

I  would  like  to  ask  you,  Charles — I  think  we  are  trying  to  find 
agreement — are  you  saying  that  in  situations  where  there  has  been 
a  history  of  discrimination  you  cannot  use  race  even  if  you  use  it 
only  enough  to  overcome  the  past  discrimination  and  don't  overuse 
it? 

Mr.  DURBIN.  Thank  you.  Congressman  Frank.  We're  going  to  go 
to  Mr.  O'Rourke  and  then  we  will  go  back  to  Mr.  Glasser. 

Mr.  O'Rourke.  I  would  like  to  state  a  couple  of  propositions  in 
response  to  Representative  Frank.  First  of  all,  I  was  in  tenth  grade 
in  Pennsylvania  in  1965. 

Mr.  Frank.  Do  you  leave  the  old  conservatives  home  when  you 
come  to  these  things?  [Laughter.] 

Mr.  O'Rourke.  I  think  the  15th  amendment,  the  14th  amend- 
ment, section  2  and  section  5  of  the  Voting  Rights  Act  require  race- 
conscious  redistricting.  States  must  avoid  either  creating  or  con- 
tinuing discrimination  on  account  of  race.  The  UJO  decision  sug- 
gests that  States  can  do  more  than  merely  avoid  discrimination, 
that  States  can  take  affirmative  steps  to  enhance  minority  rep- 
resentation. I  agree  with  that. 

Thornburgh,  however,  indicates  that  a  claim  of  vote  dilution 
arises  in  part  only  when  a  minority  group  is  geographically  com- 
pact enough  to  constitute  a  majority  in  a  single  member  district. 
So  there  is  a  constraint  imposed  by  Thornburgh  on  the  nature  of 
a  claim,  and  that  is  that  a  minority  is  entitled  to  a  district  when 
it  is  reasonably  compact.  That  in  itself  is  consistent  with  the  UJO 
where  Justice  White  said  that  the  Court  found  it  permissible  for 
a  State  employing  sound  districting  principles  such  as  compactness 
and  population  equality  to  attempt  to  prevent  racial  minorities 
from  being  repeatedly  outvoted  by  creating  districts  that  will  afford 
fair  representation.  Some  of  the  new  districts  that  are  being  cre- 
ated do  not  respond  to  a  geographically  compact  minority. 

Finally,  I  agree  with  Ms.  Wright's  point  that  not  only  are 
uncompact,  disedifying  majority  black  districts  being  created,  but 
there  are  uncompact,  disedifying  majority  white  districts  being  cre- 
ated. The  problem  with  the  North  Carolina  plan  is  not  really  Con- 
gressman Watt's  district;  it's  the  whole  plan.  What  is  at  stake  is 
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the  core  value  of  fair  representation,  one  person,  one  vote,  as  set 
out  by  the  Court  in  the  1960  decision. 

Mr.  Frank.  Let  me  ask  you  one  question.  You've  talked  about 
where  minority  districts  might  be  constitutionally  compelled  and 
also  where  they  might  be  constitutionally  prohibited.  I  appreciate 
that.  The  question  I  have  is — ^because  we  are  a  legislative  body  and 
not  a  court — is  there  a  middle  category? 

I  don't  want  the  universe  to  be  only  situations  where  there  are 
compact  minorities  and  we  have  to  do  a  district  or  very  dispersed 
ones  and  we  can't  do  one.  Is  there  a  range  for  choice?  Is  there  a 
range  for  kind  of  a  preference?  I  think  that  is  what  is  important 
to  us  legislatively. 

What  about  situations  where  a  minority  majority  district  is  nei- 
ther compelled  nor  forbidden?  That's  the  important  range  to  me.  Is 
there  such  a  range,  or  are  you  interpreting  the  courts  to  be  saying 
either  one  or  the  other? 

Mr.  O'ROURKE.  I  think  the  short  answer  is  yes,  there  is  such  a 
range.  It's  a  judgmental  question.  I  think  the  North  Carolina  plan 
exceeds  the  range  partly  because,  as  I  said  at  the  outset,  the  dis- 
tricts are  not  contiguous.  Contiguity  I  take  to  be  a  basic  feature  of 
geographic  districting. 

In  fact,  there  are  more  compact  majority  black  districts  that 
could  be  fashioned  in  North  Carolina.  Once  you  say,  as  Mr.  Glasser 
has  said,  that  more  compact  districts  could  have  been  drawn  but 
for  the  concerns  of  other  incumbents.  Then  that  says  to  me  that 
you  have  not  drawn  a  narrowly  tailored  district,  that  in  fact  you 
have  tried  not  only  to  advance  the  interest  of  racial  fairness,  but 
you  have  tried  to  do  that  along  side  of  other  interests  such  as  those 
of  white  incumbents  that  are,  in  my  mind,  on  a  far  lower  plane 
constitutionally  and  morally. 

Mr.  Frank.  You  are  going  to  make  me  choose  between  my  two 
greatest  values,  racial  justice  and  incumbency?  [Laughter.] 

Ms.  Whitaker.  Thank  you,  Mr.  O'Rourke. 

Mr.  DURBIN.  Mr.  Ira  Glasser. 

Mr.  Glasser.  The  issue  of  whether  race  can  be  taken  into  ac- 
count as  part  of  a  remedy,  the  fact  that  taking  it  into  account  is 
a  little  bit  of  a  double-edged  sword  is  certainly  true.  But  the  alter- 
native cannot  be  to  allow  to  remain  in  place — the  unscrutinized  dis- 
crimination that  existed  in  the  past — if  there  is  no  way  to  remedy 
it  except  by  taking  race  into  account. 

When  you  have  a  racial  violation,  you  have  to  take  race  into  ac- 
count to  remedy  it.  You  had  to  count  people  by  race  in  order  to  de- 
segregate schools;  you  had  to  count  people  by  race  in  order  to  es- 
tablish and  remedy  employment  discrimination;  you  had  to  take 
race  into  account  and  count  people  by  race  in  order  to  deal  with 
jury  discrimination.  Just  as  no  Representative  had  ever  been  elect- 
ed to  Congress  in  this  century  from  North  Carolina,  it  was  not  too 
long  ago  where  you  had  no  blacks  ever  on  juries.  You  had  to  take 
race  into  account  to  do  that.  So  you  always  have  to  do  that.  You 
can't  interpose  the  danger  of  doing  it  or  of  going  too  far  at  the  ear- 
lier stages  of  remedy,  which  is  what  is  happening  now  in  North 
Carolina. 

Second  of  all,  I  want  to  point  out  that  we  are  overdiscussing  this 
question  of  whether  majority  minority  districts  are  constitutionally 
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permissible.  They  are,  and  Shaw  v.  Reno  is  not  to  the  contrary. 
Shaw  V.  Reno  has  to  be  understood  in  the  context  of  an  earlier 
case,  in  Voinovitch,  just  a  few  months  before  Shaw.  Justice  O'Con- 
nor, writing  the  opinion  for  the  majority,  upheld  majority  minority 
districts  and  said  that  it  did  not  violate  the  Voting  Rights  Act  un- 
less you  could  show  that  it  was  diluting  or  abridging  the  right  to 
vote. 

That  allegation  was  not  even  made  by  anybody  in  the  Shaw  case, 
and  the  Shaw  case  only  involves  the  question  of  assuming  majority 
minority  districts  are  presumptively  valid  under  the  act,  which 
Voinovitch  holds.  Does  it  in  turn  violate  the  Constitution  when  on 
its  face  the  district  looks  so  bizarrely  drawn,  and  the  answer  was 
that  it  is  only  if  it  is  only  drawn  that  way  for  race,  and  if  a  compel- 
ling interest,  namely,  to  remedy  race  discrimination,  is  not  there. 

Those  questions  were  not  decided.  I  believe  on  remand  they  will 
be  decided  our  way  and  that  the  holding  in  Shaw  v.  Reno  will  turn 
out  to  be  a  lot  narrower  than  a  lot  of  its  proponents  are  now  say- 
ing. 

The  problem  we  face  is  not  what  the  ultimate  outcome  will  be  of 
that  case  in  particular  or  the  constitutional  holding  that  flows  from 
it.  The  danger  that  we  face  now  is  that  it  is  being  over  broadly  in- 
terpreted. People  are  jumping  into  court  and  we  are  having  to  de- 
fend the  Voting  Rights  Act  against  constitutional  challenges  from 
a  position  of  defendant  intervenor.  That  leads  me  to  suggest  sev- 
eral things  that  I  think  Congress  can  do. 

One,  I  wish  you  would  restore  the  ability  to  recover  fees  for  ex- 
pert witnesses.  That  is  something  you  can  do  statutorily.  It  should 
be  done  for  the  same  reason  that  the  Attorneys'  Fee  Act  was 
passed  in  the  first  instance.  It  is  part  of  the  enforcement  mecha- 
nism for  civil  rights  laws. 

Second,  I  understand,  Mr.  Chairman,  that  you  have  introduced 
a  bill  to  remedy  the  Presley  case  which  we  haven't  even  discussed 
here.  The  Presley  case  is  very  similar  in  many  ways  to  Gomillion. 

Mr.  Edwards.  In  the  Presley  draft  that  has  been  introduced  we 
take  care  of  the  expert  witnesses  problem. 

Mr.  Glasser.  The  Presley  case  is  another  example  of  what  I  call 
third  generation  discrimination  which  the  Court  has  held  does  not 
come  under  section  5  scrutiny,  and  it  has  to,  because  it's  a  little 
bit  like  Gomillion  v.  Lightfoot.  You  remedy  the  discrimination.  You 
get  people  elected  to  a  body  that  has  excluded  blacks  by  creating 
single  member  districts  instead  of  at  large.  Then,  when  you've  got 
the  inclusion,  when  you've  got  the  participation,  when  you've  rem- 
edied the  racial  exclusion,  then  they  decide  that  body  doesn't  have 
any  power  any  more.  If  that  doesn't  go  to  the  heart  of  what  section 
5  was  designed  to  remedy,  I  don't  know  what  does. 

I  would  urge  that  you  move  on  that,  because  a  lot  of  the  constitu- 
tional arguments  we  have  been  having  about  Shaw  cannot  be  rem- 
edied by  Congress  anyway.  They  are  going  to  have  to  be  remedied 
by  litigation  and  further  Supreme  Court  decisions. 

Ms.  Whitaker.  Thank  you,  Mr.  Glasser. 

Mr.  Cooper.  A  quick  question  for  Mr.  Glasser.  Just  a  question. 

Ms.  Whitaker.  Sure. 
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Mr.  Cooper.  Do  you  think  that  your  view  as  you  have  just  rep- 
resented it  of  Shaw  V.  Reno  prevailed  in  the  Hays  case,  the  Louisi- 
ana redistricting  case? 

Mr.  Glasser.  No. 

Ms.  Whitaker.  In  the  interest  of  time,  we  are  now  going  to  turn 
the  discussion  toward  the  future  of  the  Voting  Rights  Act.  What  we 
would  like  to  do  is  start  with  the  invited  participants  going  around 
the  table  and  give  everyone  here  an  opportunity  to  make  a  closing 
statement,  addressing  yourselves  towards  the  future  of  the  Voting 
Rights  Act  and  where  you  see  the  act  heading  in  view  of  public  sen- 
timent, what  has  been  going  on  in  the  legislatures,  and  also  court 
interpretation. 

In  the  interest  of  time,  I  would  like  to  ask  you  to  please  limit 
your  remarks  to  1  minute,  if  you  could. 

I  would  like  to  start  on  my  left  with  Margaret  Fung. 

Ms.  Fung.  Much  of  the  discussion  about  the  Voting  Rights  Act 
comes  out  of  a  biracial  context  of  blacks  and  whites.  I  think  we 
need  to  remember  that  we  are  now  in  a  multiracial,  multicultural 
society  which  includes  many  different  groups. 

Asian-Americans  are  now  experiencing  a  very  fast  rate  of  growth, 
and  yet  the  Voting  Rights  Act  has  not  yet  had  major  impacts  upon 
our  community.  In  1992,  with  the  passage  of  the  Voting  Rights 
Language  Assistance  Act,  I  think  there  is  a  lot  of  potential  in  terms 
of  empowering  Asian-Americans.  With  half  of  our  population  not 
being  fully  proficient  in  English  as  well  as  up  to  62  percent  being 
foreign  bom,  we  are  looking  toward  the  future.  We  have  the  high- 
est naturalization  rates  of  other  groups.  We  are  going  to  be  com- 
prising a  greater  proportion  of  the  American  population,  and  the 
Voting  Rights  Act  can  play  an  important  role  in  helping  to  include 
Asian-Americans  and  encourage  their  participation  in  a  democratic 
society. 

Ms.  Whitaker.  Thank  you. 

Mr.  Carl  Hampe. 

Mr.  Hampe.  I  would  like  to  agree  with  Ms.  Fung's  emphasis  on 
the  reality  of  the  future,  which  is  that  the  Voting  Rights  Act  will 
not  be  viewed  in  a  biracial  context  but  in  a  multiracial  one. 

I  would  like  to  half  way  return  to  an  issue  that  Congressman 
Frank  raised,  which  was  the  concept  of  whether  or  not  it  makes 
sense  to  have  a  Hispanic  person  representing  a  majority  Hispanic 
district  or  an  Asian  person  representing  a  majority  Asian  district 
by  saying  whatever  the  results  of  that  individual  district  are  in  the 
present.  If  we  are  looking  to  the  future  of  Voting  Rights  Act,  I 
would  hope  we  can  all  agree  on  what  the  best  long-term  interests 
are  of  the  American  political  system.  It  is  something  that  Justice 
O'Connor  alluded  to  in  Shaw  where  she  says  that  districts  obvi- 
ously created  solely  to  effectuate  the  perceived  common  interest  of 
one  racial  group  is  not  healthy  and  in  fact  antithetical  to  our  sys- 
tem of  representative  democracy. 

What  do  we  look  toward?  One  hopes  we  look  toward  the  situation 
where  a  candidate  who  happens  to  be  a  minority  is  supported  by 
minority  and  majority  populations  either  in  a  district  or  statewide, 
such  as  the  election  of  Gov.  Bob  Martinez  in  Florida,  Gov.  Doug 
Wilder  in  Virginia,  or  Senator  Ben  Nighthorse  Campbell  in  Colo- 
rado. 
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Nonetheless,  I  think  as  one  looks  toward  the  future  one  will  see 
some  particularly  sticky  questions  with  regard  to  race-based  redis- 
tricting  in  congressional  and  State  legislative  districts.  I  think  that 
is  something  the  Congress  should  pay  a  lot  of  attention  to  and  con- 
sider given  the  new  demographic  and  immigration  trends. 

Ms.  Whitaker.  Thank  you. 

Mr.  Anthony  Chavez. 

Mr.  Chavez.  I'm  certainly  one  to  agree  that  the  future  of  the  Vot- 
ing Rights  Act  will  be  in  a  multiracial  context,  and  I  think  in  that 
context  one  has  to  look  at  what  the  Voting  Rights  Act  has  accom- 
plished. It  has  been  extremely  successful  in  the  South,  but  you 
have  seen  limited  extension  of  it  to  other  parts  of  the  Nation.  In 
fact,  the  first  successful  challenge  to  an  at-large  system  in  the 
ninth  circuit  didn't  occur  until  the  late  1980's. 

I  see  a  very  busy  future  for  the  Voting  Rights  Act  in  other  parts 
of  the  Nation  addressing  other  groups  in  the  Nation  and  more 
heavily  involved  in  Hispanic  and  the  Asian  populations,  hopefully. 

Realizing  that  there  are  still  problems  that  need  to  be  addressed, 

1  think  we  have  to  look  at  how  the  act  is  being  enforced  now  and 
whether  or  not  there  are  any  hindrances  to  enforcement  of  the  act. 

I  believe  that  you  will  find  that  one  thing  that  has  arisen  in  sev- 
eral of  our  cases,  and  I  know  in  other  cases  as  well,  is  that  section 

2  ends  with  a  disclaimer  regarding  a  right  to  proportional  rep- 
resentation. What  we  have  seen  is  that  has  been  used  against 
plaintiffs  to  establish  a  ceiling  that  you  can't  have  a  claim  that  will 
result  in  overrepresentation  of  a  minority  group.  Frequently  what 
that  will  end  up  doing  is  saying  that  the  minority  group  has  to  set- 
tle for  something  that  is  somewhat  less  than  proportional  represen- 
tation. So  you  don't  even  get  proportional  representation,  and  God 
knows  you  don't  even  have  a  chance  of  going  over  proportional  rep- 
resentation. I  think  that  is  one  thing  that  Congress  needs  to  con- 
sider. 

Following  up  with  regard  to  enforcement  and  Mr.  Glasser's  com- 
ments, you  have  to  address  attorneys'  fees,  enhancement  of  attor- 
neys' fees,  and  recovery  of  expert  costs.  In  California,  when  we  are 
dealing  with  issues  of  Hispanic  representation,  there  is  a  citizen- 
ship requirement.  There  is  an  attorney  that  defends  lawsuits  out 
in  California  who  always  has  at  least  four  expert  witnesses,  re- 
quires us  to  always  have  at  least  four  expert  witnesses.  If  you  look 
at  the  cost  of  experts  in  voting  rights  cases,  it  very  frequently  will 
exceed  $100,000,  $100,000  that  you  have  no  chance  of  recovering. 
When  you  don't  have  the  possibility  of  enhancement  any  more 
under  the  Burlington  decision,  that  doesn't  allow  you  any  oppor- 
tunity to  make  up  for  the  money  that  you  lose  on  the  expert  fees. 

I  think  the  Voting  Rights  Act  has  very  important  work  yet  to  do 
but  it  is  very  difficult  to  continue  to  work  to  enforce  it. 

Ms.  Whitaker.  Thank  you  very  much. 

I  would  like  to  now  turn  it  over  to  Brenda  Wright. 

Ms.  Wright.  First  of  all,  I  would  endorse  and  urge  that  Congress 
do  something  about  the  attorney  fee  issue.  We  are  not  greedy,  but 
we  would  like  to  be  able  to  recover  our  tremendous  out-of-pocket 
costs,  and  expert  testimony  is  absolutely  indispensable,  as  the 
other  witnesses  have  stated. 
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I  want  to  say  that  one  of  the  things  that  is  most  important  to 
take  away  from  this  kind  of  a  discussion  is  an  understanding  of 
where  minority  office-holding  comes  from.  It  can't  be  disputed  that 
the  use  and  the  ability  to  create  majority  minority  districts  is  key 
to  minority  office-holding  in  the  United  States.  There  are  39  Mem- 
bers of  the  House  of  Representatives  who  are  African-Americans 
and  only  three  of  them  were  elected  from  majority  white  districts. 
That  is  the  reality  in  1994.  I  think  we  have  to  be  prepared  to  deal 
with  that  reality  for  sometime  to  come. 

By  the  way,  I  am  referring  to  African-American  Representatives 
primarily  because  the  figures  available  to  me  are  much  more  com- 
prehensive on  those  particular  statistics,  but  I  fully  endorse  the  ne- 
cessity of  looking  at  this  on  a  multiracial  basis. 

I  think  that  we  just  have  to  say  that  it  is  disturbing  when  a  ma- 
jority of  the  Supreme  Court  gives  credence  to  factually  unsupported 
myths  about  majority  minority  districts  and  minority  office-holding 
while  failing  to  discuss  or  even  acknowledge  any  of  the  costs  to 
democratic  government  of  maintaining  all-white  elected  bodies  in  a 
diverse  society  or  any  of  the  benefits  achieved  by  opening  Congress 
and  other  elective  offices  to  minority  representation. 

I  would  say  that  when  success  has  been  so  recent  in  so  many  of 
these  instances  we  cannot  accept  the  premise  that  the  Voting 
Rights  Act  has  gone  too  far.  It  is  not  time  to  cut  back  on  and  limit 
the  act.  When  we  have  extensive  regulation  of  the  tobacco  industry 
and  it  helps  to  cut  the  rate  of  death  and  disease  from  smoking,  we 
don't  say  it's  time  to  cut  back  on  those  regulations  just  when  you 
start  to  achieve  some  success. 

I  would  urge  that  Congress  continue  to  support  a  strong  Voting 
Rights  Act  and  the  creation  of  majority  minority  districts  under 
that  act  as  an  appropriate  remedy  which  is  necessary  to  provide 
the  benefits  that  the  Voting  Rights  Act  was  intended  to  achieve. 

Ms.  Whitaker.  Thank  you,  Ms.  Wright. 

Mr.  Timothy  O'Rourke. 

Mr.  O'Rourke.  My  friend  Abigail  Thurnstrom  has  made  the  ob- 
servation that  racially  integrated  cocktail  parties  may  remain  a 
rare  event  but  racially  integrated  party  meetings  are  fairly  com- 
mon. I  think  that  speaks  very  succinctly  to  the  progress  that  has 
been  made  under  the  Voting  Rights  Act. 

Whatever  each  of  us  may  feel  individually  about  the  wisdom  or 
merit  of  majority  minority  districts,  I  think  it  is  clear  that  we  are 
approaching  the  limit  of  majority  minority  districts  that  may  be 
fashioned  under  whatever  definition  of  compact  and  contiguous  dis- 
tricts. Therefore,  as  we  look  to  the  future,  it  is  clear  that  additional 
minority  members  will  be  elected  to  Congress  and  to  State  legisla- 
tures from  majority  white  districts,  so  that  future  progress  under 
the  Voting  Rights  Act  depends  on  the  creation  and  nurturing  of  bi- 
racial  and  multiracial  coalitions. 

It  goes  without  saying,  but  I  will  say  it.  The  next  step  in  elec- 
toral success  for  racial  and  ethnic  minorities  at  the  gubernatorial 
and  at  the  level  of  the  U.S.  Senate  and  the  level  of  the  Presidency 
will  depend  on  the  creation  and  sustenance  of  these  multiracial 
coalitions.  Those  are  developments  that  are  not  easily  encouraged 
by  the  law  except  to  the  extent  that  the  law  can  provide  the  moral 
climate  which  makes  those  developments  more  likely.  Those  are  de- 
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velopments  that  will  depend  on  individual  effort  within  the  context 
of  the  party  system.  To  mobilize  that  kind  of  effort  is  not  easy,  and 
that  is  an  immense  challenge  ahead. 

Ms.  Whitaker.  Thank  you,  Mr.  O'Rourke. 

Mr.  Glasser. 

Mr.  Glasser.  To  some  extent  I  have  already  suggested  that  the 
bill  the  chairman  has  introduced  which  contains  the  Presley  rem- 
edy and  the  witness  fees  is  very,  very  important. 

In  general,  it  is  important  perhaps  to  end  where  Chandler  David- 
son began  in  any  assessment  of  the  Voting  Rights  Act  and  the  con- 
tinuing need  for  it.  In  1965  there  were  fewer  than  100  black  elected 
officials  in  targeted  Voting  Rights  Act  States  in  the  South  and  vir- 
tually all  of  those  were  in  lower  offices.  There  was  nobody  from 
Congress  and  only  two  in  State  legislatures.  So  they  had  very  few, 
and  virtually  nobody  in  State  or  Federal  legislative  positions. 
Today  there  are  nearly  5,000  in  those  States. 

Congress  perhaps  needs  to  commission  a  little  study,  the  basis 
on  which  I  think  it  will  be  able  to  make,  and  should  make,  a  fac- 
tual finding  that  that  progress  was  not  simply  because  all  the 
white  voters  in  the  South  suddenly  had  an  epiphany  about  merit, 
but  that  that  progress  was  directly  attributable  to  the  Voting 
Rights  Act  and  its  enforcement.  Its  enforcement  is  important  as 
well,  because  that  goes  directly  to  the  question  of  expert  witnesses. 
That  change  was  directly  attributable  to  the  Voting  Rights  Act  and 
that  those  kinds  of  numbers  simply  would  not  have  occurred  with- 
out it. 

I  think  if  there  is  any  factual  question  in  Congress'  mind  about 
that,  it  needs  to  determine  whether  that  is  so,  and  that  it  would 
be  well  worth  an  effort  to  do  so. 

Second,  I  think  that  it  is  important  also  to  commission  a  study — 
perhaps  it  could  be  part  of  the  same  study — of  remaining  districts 
not  only  in  the  South,  but  remaining  districts  where  black  voters 
continue  to  be  excluded  and  disfranchised  as  a  result  of  dilution 
that  may  have  occurred  for  racial  reasons  in  the  past  and  that  still 
require  application  of  race  conscious  remedies  such  as  the  Voting 
Rights  Act  today. 

If  there  is  any  question  that  we  have  gone  far  enough,  if  there 
is  any  question  that  no  further  discrimination  exists  and  no  further 
districts  require  that  remedy,  then  Congress  has  to  determine  fac- 
tually whether  that  is  so. 

I  think  that  those  two  factual  findings  will  be  an  important  ele- 
ment of  resisting  efforts,  as  I  think  you  must,  to  in  any  way  weak- 
en or  begin  to  apply  the  notion  of  sunset  to  the  Voting  Rights  Act. 
It  is  far,  far  too  early  and  the  fact  of  the  kind  of  resistance  to  the 
broad  remedies  of  the  Voting  Rights  Act  that  has  arisen  in  the 
wake  of  Shaw  is  all  the  proof  we  should  need  that  the  problem  is 
still  with  us  and  will  remain  with  us. 

Combined  with  the  particular  remedies  in  the  chairman's  bill, 
those  would  be  the  recommendations  I  would  make. 

Ms.  Whitaker.  Thank  you,  Mr.  Glasser. 

Professor  Davidson. 

Mr.  Davidson.  Following  on  Mr.  Glasser's  comments,  let  me  sim- 
ply say  that  one  of  our  unexpected  findings  in  the  study  that  I  re- 
ported earlier  was  that  there  are  a  large  number  of  small  jurisdic- 
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tions  in  the  South  that  are  at  least  10  percent  black  that  elect  at 
large  and  have  no  black  officeholders  whatsoever.  Hundreds  and 
hundreds  of  them.  Given  the  fact  that  still  today  a  significant  por- 
tion of  black  people  in  the  South  inhabit  small  towns,  I  think  this 
is  a  very  important  finding. 

We  are  privileged  to  be  in  one  of  those  two  brief  periods  in  Amer- 
ican history  where  blacks  have  had  an3^hing  approximating  equal 
voting  right.  There  was  a  decade  or  two  following  the  Civil  War, 
and  now  there  has  been  almost  three  decades  since  the  Voting 
Rights  Act  was  passed. 

Even  during  these  last  three  decades  in  which  admittedly 
progress  has  been  made  it  has  taken  the  full  force  of  the  Voting 
Rights  Act  with,  by  and  large,  aggressive  Department  of  Justice  en- 
forcement and  widespread  private  litigation  to  enable  blacks  in  the 
South  to  elect  a  significant  number  of  blacks  to  office.  Even  so,  in 
spite  of  this,  blacks  in  the  11  Southern  States  today  are  still  sharp- 
ly underrepresented  in  every  one  of  those  States. 

There  is  still  today,  in  my  view,  strong  resistance  by  many 
whites,  not  all  of  them,  certainly,  to  black  office-holding.  National 
polls  have  consistently  shown  over  the  last  10  years  or  so  that  as 
many  as  25  percent  of  all  white  respondents  when  asked  the  ques- 
tion of  whether  they  would  vote  for  a  capable  black  person  for 
President  nominated  by  their  own  party  have  said  no. 

The  attitudes  reflected  in  responses  to  questions  of  that  sort  and 
the  resistance  they  reflect  partly  explains  why  African-Americans 
today  are  still  unrepresented  in  office  at  every  level  of  government 
and  why  single  member  districts  with  fairly  drawn  boundaries  still 
increase  black  office-holding  much  more  than  multimember  district 
systems  do. 

My  reading  of  history  and  my  analysis  of  data  in  our  recent 
study  lead  me  to  conclude  that  it  would  be  a  serious  mistake  for 
the  Supreme  Court  to  decide,  as  it  may  have  done  in  Shaw  v.  Reno, 
that  the  protections  against  minority  vote  dilution  that  have 
evolved  over  the  past  30  years  can  now  be  dispensed  with.  To  do 
so  I  feel  would  slow  down  or  even  reverse  the  degree  of  minority 
office-holding,  a  trend  that  could  seriously  delegitimize  our  Govern- 
ment. 

Ms.  Whitaker.  Thank  you.  Professor  Davidson. 

Mr.  Charles  Cooper. 

Mr.  Cooper.  Thank  you.  In  closing,  I  would  first  like  to  thank 
Congressman  Edwards  £ind  Congressman  Hyde  and  your  colleagues 
for  convening  this  gathering  and  for  inviting  me  to  participate. 

Like  Mr.  Hampe,  I  would  like  to  close  with  a  single  sentence 
from  the  majority  opinion  in  Shaw  v.  Reno:  Racial  gerr3rmandering 
even  for  remedial  purposes  may  balkanize  us  into  competing  racial 
factions.  It  threatens  to  carry  us  further  from  the  goal  of  a  political 
system  in  which  race  no  longer  matters,  a  goal  to  which  the  Nation 
continues  to  aspire. 

As  I  indicated  earlier,  I  think  that  there  is  some  truth  to  those 
words  and  I  think  those  words  were  probably  fueled  in  large  meas- 
ure by  the  use  of  race.  I  believe  the  overriding  use  of  race  in  con- 
gressional redistricting  and  in,  State  house  and  senate  redistricting 
throughout  the  country,  particularly  throughout  the  South,  is  a 
phenomenon  I  think  that  was  largely  premised  upon  Gingles  v. 
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Thornburgh.  I  think  the  Supreme  Court  witnessed  this  and  was 
concerned  about  the  sentiment  that  I  have  just  shared  with  you. 
Certainly  I  am.  I  am  hopeful  that  as  Congress  examines  this  issue 
that  it  keeps  those  considerations  in  mind  and,  in  my  hope,  will  re- 
duce the  incidence  of  that  practice  rather  than  promote  it.  Thank 
you. 

Ms.  Whitaker.  Thank  you,  Mr.  Cooper. 

Congressman  Watt,  do  you  have  any  final  remark  you  would  like 
to  make? 

Mr.  Watt.  Very  briefly.  I  want  to  do  a  couple  of  things.  No.  1, 
I  want  to  make  a  personal  comment  about  the  importance  of  these 
series  of  discussions  and  how  much  we  are  going  to  miss  our  chair- 
man when  he  leaves  next  year.  I  haven't  been  here  long  enough  to 
get  addicted  to  him,  but  it  doesn't  take  very  long.  He's  quite  a  guy. 
So  I  really  think  it  would  be  remiss  of  me  not  to  state  the  obvious, 
that  he  is  a  champion  of  those  who  are  here  in  this  body  and  the 
champion  of  the  Judiciary  Committee  in  particular. 

Let  me  make  two  comments  about  things  I  value.  I  guess  I  want 
to  make  a  disclaimer  about  what  I  don't  value,  first  of  all,  so  that 
it  is  clear  that  these  are  not  personal  comments. 

They  asked  me  on  the  witness  stand  in  Shaw  v.  Reno  whether 
in  fact  I  didn't  have  something  to  gain  from  the  testimony  I  was 
giving  and  from  the  outcome  of  that  litigation.  I  made  a  disclaimer 
initially  which  reminded  them  that  I  had  practiced  law  for  22  years 
and  that  at  least  for  the  last  several  years  I  had  made  substan- 
tially more  money  than  I  was  making  this  year  as  a  Member  of 
Congress.  So  I  certainly  didn't  have  that  personal  financial  interest 
at  play. 

What  I  do  think  I  value  and  what  we  have  to  gain  is  two  things. 
No.  1,  I  value  living  in  a  multiracial  society.  I  think  this  is  the 
greatest  country  in  the  world.  But  I  also  value  various  components 
of  that  society  having  some  representation.  I  value  democracy.  I 
simply  don't  think  that  democracy  has  been  working  in  this  coun- 
try by  excluding  African-Americans  and  other  minorities  from  rep- 
resentation in  elected  bodies. 

I  don't  think  if  we  looked  at  South  Africa  and  the  way  it  has 
been  up  to  a  couple  of  weeks  ago  that  any  kind  of  democracy  was 
working  there,  and  I  don't  think  if  they  had  put  into  place  a  system 
that  did  not  guarantee  the  representation  of  various  groups  in  that 
country,  participation  in  the  future  of  that  country,  and  in  the  fu- 
ture electoral  process,  we  would  have  looked  upon  that  as  any  kind 
of  true  democracy. 

In  fact,  it  strikes  me  that  had  we  said  to  South  Africa  what  the 
Supreme  Court  said  in  Shaw  v.  Reno,  just  be  colorblind  and  let  na- 
ture takes  its  course,  I  expect  that  all  of  us  in  this  country  would 
have  been  outraged  at  the  result  that  we  quite  probably  would 
have  gotten. 

I  think  it's  important  to  continue  to  have  a  system  in  place, 
whatever  it  is,  which  gives  assurance  that  minorities  will  be  rep- 
resented in  elected  bodies  if  democracy  is  going  to  work  and  if  this 
country  is  going  to  be  as  great  as  it  ought  to  be. 

I  try  to  stay  out  of  these  discussions  because  so  much  of  the  dis- 
cussion is  just  unreal  to  me  in  a  democratic  society.  I  suppose  we 
have  got  to  debate  these  things,  but  some  of  the  things  I  hear  sim- 
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ply  rewrite  or  revise  history  as  I  know  it.  While  I  aspire  to  this  col- 
orblind society  that  Justice  O'Connor  and  Mr.  Cooper  just  talked 
about,  it  seems  to  me  that  the  larger  issue  is  what  we  do  in  the 
interim  between  now  and  the  time  we  get  there,  because  I  don't 
think  there  is  anybody  here  who  would  argue  with  me  that  we 
have  not  gotten  there  yet. 

Ms.  Whitaker,  Thank  you,  Congressman  Watt. 

Chairman  Edwards. 

Mr.  Edwards.  I  want  to  thank  all  of  the  participants.  You  have 
provided  us  with  some  valuable  insight,  and  the  record  is  going  to 
help  us  a  lot. 

Mr.  Watt,  thank  you  for  your  contribution.  In  the  very  short  time 
he  has  been  here  he  has  been  an  enormous  help  to  all  of  us. 

I  want  to  thank  Mr.  Durbin  and  Ms.  Whitaker.  You  did  a  very 
professional  job  and  kept  us  all  with  the  kind  of  rein  that  we  need. 

I  would  like  to  thank  Melody  Barnes,  who  is  sitting  behind  me, 
and  Kathryn  Hazeem,  the  staff  lawyers  for  the  Republicans  and 
the  Democrats  who  thought  up  the  idea  and  have  managed  these 
discussions  very  nicely. 

Yesterday  I  attended  the  farewell  ceremony  at  the  Department 
of  Justice  for  Jim  Turner,  who  has  been  a  professional  civil  service 
lawyer  there  nearly  30  years.  A  wonderful  man.  In  his  remarks  he 
pointed  out  that  it  seems  in  civil  rights  as  though  you  climb  the 
tallest  mountain  and  then  you  look  and  there  are  still  taller  moun- 
tains to  climb.  I  think  that  is  what  we  have  here.  I  know  that  is 
the  way  I  feel. 

It  has  been  difficult  to  do  anything  in  the  last  year,  of  course, 
because  we  didn't  have  an  Assistant  Attorney  General  for  Civil 
Rights  until  Mr.  Patrick  came  aboard  just  5  weeks  ago.  I  really  will 
move  ahead  as  fast  as  possible  on  Presley  and  the  attorney  fees  and 
expert  witnesses  matter. 

However,  I've  got  to  warn  all  of  you  that  it's  a  different  era  for 
civil  rights.  In  1964-65  the  Republicans  voted  better  than  the 
Democrats  on  final  passage.  Eighty-one  percent  of  the  Republicans 
voted  for  the  1964  omnibus  civil  rights  bill  and  for  the  Voting 
Rights  Act  of  1965,  and  only  61  percent  of  the  Democrats,  because 
the  solid  South  Democrats  just  didn't  vote  for  the  civil  rights  bills. 

It  is  different  now.  The  Democrats  aren't  much  better  than  they 
were  then,  although  they  will  vote  better  than  that  61  percent,  be- 
cause there  are  quite  a  number  of  Members  from  the  South  who 
will  stick  with  us.  For  my  friends,  the  Republicans,  and  that  in- 
cludes Henry  Hyde  who  is  a  close  personal  friend  too,  it's  an  en- 
tirely different  story  now.  If  we  can  get  a  handful  for  Presley  we 
will  be  fortunate,  although  we  are  going  to  try  very  hard. 

On  the  racial  justice  vote  the  other  day,  a  very  simple,  modest 
provision  of  the  crime  bill  that  had  to  do  with  part  of  the  Voting 
Rights  Act  on  sentencing  only,  I  think  we  only  got  four  or  five 
votes.  So  it  is  not  going  to  be  easy.  However,  we  will  have  the  De- 
partment of  Justice  with  us,  I  believe,  although  they  haven't  com- 
mitted yet.  We  certainly  did  not  have  that  3  or  4  years  ago  when 
we  tried  to  do  Presley  before.  So  we  just  couldn't  bring  it  to  the 
floor. 

We  can't  have  yet  a  colorblind  society.  It  would  be  wonderful  if 
we  could.  Race  is  a  very  important  part  of  America.  Until  and  un- 
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less  we  straighten  out  our  problems  with  race  we  are  going  to  have 
a  difficult  time.  The  voting  rights  bill  has  helped.  All  the  civil 
rights  laws  have  helped.  We  are  dependent  on  the  courts  and  the 
courts  have  been  very  conservative  starting  around  1982.  And  the 
Supreme  Court  has  been  very  conservative  insofar  as  the  civil 
rights  laws  are  concerned.  Presley  was  an  example,  and  Shaw  v. 
Reno  is  a  conservative  opinion  too,  in  our  view.  There  are  just  quite 
a  number,  starting  with  Mobile  in  1982. 

I  know  we  are  going  to  stay  in  there  and  fight  for  our  civil  rights 
laws  and  encourage  the  people  who  care  about  our  society  and  who 
want  a  peaceful  society.  Those  who  want  to  get  a  start  to  resolve 
this  crime  problem  have  to  realize  that  a  lot  of  it  has  to  do  with 
our  problems  with  race  in  this  country  and  the  fact  that  we  have 
nurtured  an  underclass  of  people  that  make  it  very  easy  for  us  to 
have  a  high  crime  rate. 

All  of  those  things  fit  in  with  a  decent  and  fair  society.  That  is 
what  the  civil  rights  laws  are  all  about,  and  we  had  better  start 
to  get  aboard,  because  we  haven't  done  so  well  in  civil  rights  for 
quite  a  long  time. 

This  has  been  a  big  help  today.  You  are  all  fine  people  for  coming 
here  and  I  appreciate  it  very  much.  I  believe  that's  all.  Thank  you. 

The  subcommittee  is  adjourned. 

[Whereupon,  at  12:05  p.m.,  the  subcommittee  adjourned.] 
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Statement  of  David  I.  Wells 

My  name  is  David  I.  Wells.   I  represent  no  organization,  and 
submit  this  statement  in  an  individual  capacity. 

Although  I  am  not  an  attorney,  I  have  been  deeply  involved 
in  reapportionment  and  redistricting  issues  for  almost  forty 
years.   I  was  the  successful  plaintiff  in  Wells   v.  Rockefeller,    a 
case  which  resulted  in  the  Supreme  Court's  invalidation  of  two 
successive  New  York  State  Congressional  districting  statutes.   I 
have  written  numerous  articles  on  the  subject  and  have  served  as 
an  adviser  on  redistricting  to  many  civic,  political  and  labor 
groups.   Most  recently,  I  was  a  member  of  the  New  York  City 
Districting  Commission — a  post  to  which  I  was  appointed  by  former 
New  York  City  Mayor  David  Dinkins. 

I  attended  the  interesting  "round  table"  discussion  held  by 
the  Committee  on  May  11th,  and  feel  no  need  to  repeat  any  of  the 
assertions  made  by  the  participants  in  that  event.   However,  I  do 
wish  to  make  several  points  not  raised  at  that  time,  and  to  state 
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what  I  believe  to  be  a  point  of  view  somewhat  different  from 
those  expressed  by  any  of  those  who  took  part  in  the  May  11th 
discussion, 

I  was  somewhat  disturbed  at  the  apparent  assumption  on  the 
part  of  the  discussants  that  all  liberals  are  monolithically 
appalled  by  Shaw   v.  Reno   and  that  all  conservatives  are  uniformly 
lined  up  in  support.   I  consider  myself  a  lifelong  liberal 
Democrat.   My  initial  involvement  with  the  districting  issue  came 
about  because  I  believed  that  malapportionment  unfairly 
disadvantaged  liberals  by  overrepresenting  conservative 
constituencies.  Over  the  years,  I  have  worked  closely  with  the 
labor  movement  and  with  prominent  Democrats  in  my  own  state  of 
New  York,  in  other  states  and  at  the  federal  level  in  Washington. 
But  although  my  initial  interest  in  the  subject  was  motivated  by 
what  I  perceived  to  be  a  districting  system  which  unfairly 
penalized  those  with  whom  I  was  in  political  agreement,  I  have 
come  to  believe  that  all   gerrymandering  is  wrong — regardless  of 
who  the  perpetrators  are  and  regardless  of  who  the  victims  are — 
because  gerrymandering  is  in  effect  a  way  of  stacking  the   cards: 
of  some  people  or  groups  attempting  to  arrogate  to  themselves  the 
authority  to  predetermine  election  results — to  decide  how 
political  power  shall  be  distributed  among  competing  groups.   But 
in  a  democracy,  that  power  ought  not  to  be  exercised  by  any  self- 
appointed,  self-anointed  "experts",  however  benevolent  they  may 
consider  themselves.   That  power  properly  belongs  to  the  people 
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as  a  whole. 

Most  of  those  who  see  nothing  wrong  in  basing  district  lines 
on  ethnicity  are  people  of  good  will  who  quite  correctly  see  that 
great  injustice  has  been  done  in  the  past — that  ethnic 
minorities,  most  notably  Blacks,  have  been  systematically 
excluded  from  meaningful  participation  in  the  political  process 
in  large  parts  of  the  country.   Clearly,  the  "playing  field"  on 
which  the  "game"  of  politics  was  conducted  in  this  country  was 
for  many  years  sharply  tilted  in  one  direction.   But  the 
proffered  solution  of  those  who  see  nothing  wrong  in  ethnically- 
based  districting  would  merely  tilt  a  portion  of  that  playing 
field  in  the  opposite  direction!    I  submit  that  all    such  tilting 
is  wrong;  that  what  should  be  sought  instead  is  a  level    playing 
field! 

In  the  course  of  the  May  11th  discussion,  several  of  the 
participants  (on  both   sides  of  the  issue)  appeared  to  take  the 
position  that  there  is  something  unique  about  ethnic 
gerrymandering  as  distinguished  from  partisan  political 
gerrymandering.   Those  opposed  to  Shaw   v.  Reno   seem  to  believe 
that  racial  gerrymandering  is  required  to  undo  the  racial 
injustices  of  the  past,  and  that  political   gerrymandering  is 
merely  an  inevitable  part  of  the  "game"   (that  is,  that  the  power 
to  create  advantages  through  the  districting  process  for  favored 
political  parties  or  incumbent  officeholders  is  one  of  the 
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legitimate  spoils  of  political  warfare  which  the  winners  get) . 
And  those  who  favor  Shaw   v.  Reno   seem  to  agree  that  there  is 
nothing  wrong  with  partisan   gerrymandering,  but  that  drawing 
lines  to  give  special  advantages  to  racial   groups  is  an 
abomination.   I  would  suggest,  however,  that  both   kinds  of 
gerrymandering — ethnic  and  political — are  wrong!   Whether  those 
who  hold  the  power  to  draw  district  boundary  lines  use  that  power 
to  create  special  advantages  for  one  political  party  over  another 
or  for  some  potential  candidates  over  others  or  for  certain 
racial  groups  over  others,  and  whether  those  advantages  benefit 
the  same  group  statewide  or  benefit  different  groups  in  different 
districts,  such  use  of  the  line-drawing  power  flies  in  the  face 
of  what  is  perhaps  the  most  basic  precept  of  democratic 
government:  neutral  ground  rules  for  the  "game  of  politics". 
Such  use  of  state  power  inevitably  places  some  citizens  at  a 
disadvantage  vis-a-vis   others:   Blacks  in  districts  preordained 
for  Whites,  Whites  in  districts  preordained  for  Blacks,  Democrats 
in  districts  preordained  for  Republicans,  Republicans  in 
districts  preordained  for  Democrats,  challengers  in  districts 
preordained  for  incumbents  and  vice-versa. 

The  proper  remedy  for  discriminatory  districting  is  to 
prohibit   it — not  to  perpetuate  it  by  merely  reversing  the  tilt  of 
the  playing  field.    And  I  submit  that  it  is  guite  possible  to 
end  Jboth  evils — racially-discriminatory  districting  as  well  as 
districting  which  establishes  artificial  advantages  for  parties 
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5 
or  individuals — by  adoption  of  simple,  logical,  explicitly- 
worded,  non-discriminatory,  politically  and  ethnically  neutral 
guidelines   or  standards.   Such  standards  should  include: 

-  Reasonable  population-equality; 

-  Geographic  contiguity; 

-  Adherence  to  the  greatest  extent  consistent  with  the 
above  standards,  to  existing  county  and  municipal 
boundaries. 

-  Measurable  geographic  compactness 

I  would  take  issue  with  the  characterization  made  by  one  of 
the  participants  in  the  May  11th  discussion  to  the  effect  that 
those  who  oppose  creation  of  bizarrely-shaped  districts  are 
motivated  by  "aesthetic"  considerations.   This  is  a  "straw  man" 
argument.   The  concept  of  geographic  compactness  in  the  shapes  of 
districts  has  nothing  whatever  to  do  with  esthetics.   Requiring 
that  districts  not  be  established  with  contorted  boundary  lines 
is  merely  a  way  of  limiting  the  discretion   of  the  line-drawers — 
not  a  way  to  mandate  pleasing  shapes  on  maps. 

I  stated  at  the  outset  that  I  was  disturbed  by  the  apparent 
polarization  of  this  issue  along  liberal  and  conservative  lines. 
I  am  even  more  disturbed  at  the  apparent  public  perception  that 
African-Americans  and  other  minority  groups  are  uniformly  lined 
up  on  one  side  of  this  issue.   In  this  regard,  I  would  call  the 
Committee's  attention  to  two  statements. 
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One  of  the  co-plaintiffs  in  the  case  challenging  the  1992 
Congressional  districting  in  Louisiana  which  created  a  weirdly- 
contorted  Z-shaped  district  running  almost  completely  across  the 
entire  state  was  Edward  Adams,  a  Black  man  who  is  a  member  of  the 
City  Council  in  Grambling,  Louisiana.   He  said  he  feared  that 
establishment  of  such  districts  would  b  e  conducive  to 
politicians  appealing  to  racial  extremists  and  could  easily  lead 
to  the  selection  of  "two  Farrakhans  and  five  David  Dukes"  in  the 
seven-member  Louisiana  delegation!  (Wall   Street  Journal,    July 
14,    1993)  . 

And  although  I  do  not  know  his  position  on  the  specific 
matter  of  Shaw   v.  Reno.    I  do  note  that  a  most  distinguished 
member  of  this  House,  the  Hon.  John  Lewis  of  Georgia,  an  early 
and  effective  leader  in  the  battle  for  equal  voting  rights  in 
America,  has  said  that  "the  goal  of  the  struggle  for  the  right  to 
vote  was  to  create  an  interracial  democracy  in  America. . . ,  not  to 
create  separate  enclaves  or  'townships'....    The  Voting  Rights 
Act  should  lead  to  a  climate  in  which  people  of  color  will  have 
an  opportunity  to  represent  not  only  African  Americans  but... all 
Americans."  (New  York   Times,    Aug.    3,    1993). 

The  belief  that  the  Voting  Rights  Act  requires  racial 
"proportionality"  in  the  distribution  of  legislative  power  is  a 
clear  (and  I  believe  dangerous)  misconception — one  which  is 
contradicted  by  the  language  of  the  Act  itself.   It  is  dangerous 
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because  it  would  enshrine  in  law  the  notion  that  race  is  and 

always  will  be  the  primary  consideration  in  American  politics  and 

government.   Obviously,  this  has  been  true  in  the  past,  but  in 

recent  decades  we  have  begun  to  move  away   from  totally  race-based 

politics.   To  reverse  direction  now — to  move  toward  rather  than 

away  from  a  political  system  based  permanently  on  ethnicity — 

would  be  tragic. 

The  fruits  of  the  kin  i  of  thinking  which  confirms  rather 
than  struggles  against  the  centrality  of  ethnicity  in  public 
affairs  can  be  seen  all  over  the  world  today — from  Bosnia  to 
Rwanda  to  Azerbaijan.   One  would  hop6  that  the  America  of  the 
21st  century  will  take  a  different  path! 
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